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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  the  Secretary 

45  CFR  Part  71 

HEW  Day  Care  Regulations 

agency:  Office  of  the  Secretary. 
action:  Final  rules. 

summary:  The  Department  of  Health, 
Education,  and  Welfare  is  issuing  final 
day  care  regulations.  The  regulations 
will  replace  the  1968  Federal 
Interagency  Day  Care  Requirements 
(FIDCR)  as  the  conditions  that  day  care 
services  provided  to  children  outside  of 
their  own  homes  must  meet  in  order  to 
qualify  for  HEW  funds. 

The  regulations  include  separate 
requirements  for  day  care  centers,  day 
care  homes,  and  State  administering 
agencies.  They  do  not  cover  care 
provided  in  a  child’s  own  home.  The 
requirements  will  not  apply  at  this  time 
to  day  care  programs  within  the 
jurisdiction  of  the  new  Department  of 
Education. 

EFFECTIVE  DATE:  All  the  requirements 
will  take  effect  September  19, 1980, 
except  for  the  training  requirement  and 
the  requirements  that  day  care  homes 
inform  parents  about  and  refer  them  to 
health  and  social  services  which  will  be 
effective  on  April  1, 1981.  See  “Effective 
date”  under  “Supplementary 
Information”  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Warren  Master,  Director,  Office  of 
Policy  and  Management  Control,  Office 
of  Human  Development  Services,  200 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201,  Rm.  302-E  (202) 
472-2458. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  2002(a)(9)(B)  of  title  XX  of  the 
Social  Security  Act,  enacted  in  1974, 
(Pub.  L.  93-647)  directed  the  Secretary  of 
HEW  to  study  the  appropriateness  of 
Federal  Interagency  Day  Care 
Requirements  (FIDCR)  promulgated  in 
1968.  That  Social  Security  Act  provision 
also  authorized  the  Secretary  to,  “by 
regiilation,  make  such  modifications  in 
the  [day  care  requirements]  *  *  *  as 
(the  Secretary]  determines  are 
appropriate.” 

On  June  15, 1979,  the  Department 
published  in  the  Federal  Register 
proposed  revisions  to  the  FIDCR.  44  FR 
34754  (June  15, 1979).  The  proposed  rules 
took  into  account  numerous  conunents 
and  suggestions  made  by  groups  and 
individuals  throughout  the  country 


concerqed  with  day  care  services. 

They  were  also  based,  in  part,  on 
information  obtained  fi'om  HEW 
sponsored  studies  on  the  critical 
elements  of  day  care,  including  a  five 
year  National  Day  Care  Study  (NDCS) 
performed  by  Abt  associates,  and 
studies  by  HEW’s  Office  of  Human 
Development  Services  on  child  day  care 
monitoring  and  State  day  care  licensing. 

The  June  15  notice  invited  comment 
on  all  aspects  of  the  proposed  rules  and 
posed  several  specific  questions  for 
public  consideration.  The  Department 
received  over  4,000  written  comments  in 
response  to  the  June  15  notice.  In 
adffition,  the  Department  heard 
testimony  on  the  proposed  rules  from 
participants  at  10  HEW  sponsored 
regional  meetings  and  at  a  national 
meeting  held  in  Washington,  D.C. 

In  developing  the  final  regulations  we 
have  attempted  to  be  responsive  to  the 
needs  of  the  low  income  families  whose 
children  receive  day  care  services  paid 
for  with  HEW  funds.  The  regulations  are 
designed  to  provide  day  care  services 
that  will  promote  the  safety,  health  and 
proper  development  of  the  children. 

At  the  same  time,  the  regulations 
reflect  a  concern  that  the  supply  of  day 
care  services  available  to  HEW  funded 
children  not  be  reduced  because  of 
undue  cost  burdens  imposed  by  the 
requirements. 

Finally,  in  formulating  the  regulations 
we  have  taken  into  account  the  need  for 
flexibility  and  for  decisionmaking  and 
the  exercise  of  judgment  by  States,  by 
day  care  providers  and  by  parents  of 
children  in  day  care. 

The  June  15  notice  included  an 
appendix  to  the  proposed  requirements 
which  contained  examples  of  ways  to 
meet  the  requirements  and  “good 
practice”  recommendations  for  States 
and  providers.  No  appendix 
accompanies  our  final  rules.  However, 
we  are  preparing  and  will  soon  make 
available  a  Regulations  Guide 
containing  an  expanded  version  of  the 
original  appendix. 

Discussion  of  Major  Comments  and 
Changes 

The  section  which  follows  includes  a 
summary  of  the  major  comments  on 
each  element  of  our  day  care 
regulations,  our  response  to  those 
comments,  and  a  discussion  of  all 
significant  changes  that  we  have  made 
to  the  proposed  regulations. 

Applicability 
Proposed  Rule 

We  proposed  to  apply  the  day  care 
requirements  to  all  ^W  programs  (with 


the  exception  of  the  Headstart  program) 
that  provide  Federal  financial  assistance 
for  the  care  of  children  outside  of  their 
own  homes,  including  day  care 
programs  funded  under  title  IV  and  title 
XX  of  the  Social  Security  Act,  and 
programs  administered  by  HEW’s  Office 
of  Education.  We  also  proposed  to  allow 
the  Commissioner  of  the  Office  of 
Education  to  waive  the  requirements  for 
certain  special  day  care  programs  within 
the  Commissioner’s  jurisdiction. 

Comment 

Some  commenters  questioned  why  we 
did  not  propose  to  apply  our 
requirements  to  Headstart  programs,  to 
day  care  arrangements  made  by  parents 
whose  out  of  pocket  child  care  costs  are 
taken  into  account  by  States  as  work 
related  expenses  under  the  title  FV-A 
[AFDC]  program,  and  to  Federally 
funded  day  care  programs  outside  of 
HEW. 

Discussion 

The  final  regulations  will  apply  to  day 
care  services  funded  under  title  XX 
[social  services],  and  title  FV  [WIN, 
Social  Services  to  the  Territories,  and 
Child  Welfare  Services]  of  the  Social 
Security  Act  and  Developmental 
Disability  day  care  programs. 

After  the  publication  of  the  proposed 
regulations.  Congress  created  a  new 
Department  of  Education.  As  a  result  of 
this  reorganization,  the  Secretary  of 
FiEW  will  no  longer  have  jurisdiction 
over  the  education  programs  identified 
in  the  proposed  regulation.  Hie 
decisions  whether  to  adopt  the  day  care 
regulations  for  these  education 
programs  and  whether  to  allow  for  a 
waiver  of  the  requirements  for  special 
programs  will  rest  with  the  Secretary  of 
Education.  In  the  final  version  of  the 
regulations,  we  have,  therefore, 
eliminated  both  the  waiver  provision 
and  the  reference  to  education 
programs. 

We  will  not  apply  these  requirements 
to  the  Headstart  program  because  that 
program  operates  under  its  own 
comprehensive  performance  standards, 
which  are  tailored  to  the  particular 
Congressionally  mandated  goals  of  the 
Headstart  program. 

We  have  not  applied  the  requirements 
to  day  care  arrangements  imder  the 
AFDC  work  related  expense  provision 
or  to  programs  not  within  HEW’s 
jurisdiction  because,  in  both  instances, 
the  Department  lacks  the  legal  authority 
to  do  so. 


Federal  Register  /  Vol.  45,  No.  55  /  Wednesday,  March  19,  1980  /  Rules  and  Regulations  17871 


Multilingual  and  Handicapped  Children 
in  Day  Care 

Comment 

Commenters  expressed  concern  that 
the  proposed  rules  did  not  adequately 
address  the  needs  of  multilingual  and 
handicapped  children  in  day  care.  They 
urged  that  the  needs  of  multilingual  and 
handicapped  children  be  referred  to  in 
the  requirement  for  a  daily  program  of 
activities.  They  suggested  including  the 
needs  of  handicapped  children  and 
multilingual  children  as  required  subject 
areas  to  be  addressed  in  each  State’s 
day  care  training  plan.  Commenters  also 
asked  that  the  Department  consider  a 
different  (more  stringent)  set  of  staffing 
requirements  when  Aese  children  are 
receiving  day  care  services.  They  noted 
that  more  staff  may  be  required  to 
adequately  provide  day  care  which 
promotes  the  development  of 
handicapped  or  multilingual  children 
than  to  serve  other  children  in  a  day 
care  center.  Many  commenters  asked  if 
Section  504  of  the  Rehabilitation  Act  of 
1973,  which  sets  forth  requirements 
regarding  program  accessibility  and 
nondiscrimination  for  the  handicapped 
in  programs  receiving  Federal  funds, 
would  apply  to  day  care  programs. 

Discussion 

The  Department  has  accepted 
suggestions  that  we  speciHcally  address 
the  needs  of  multilingual  and 
handicapped  children  in  the 
requirements  for  a  daily  program  of 
activities  and  training.  The  requirement 
that  day  care  facilities  establish  a 
planned  program  of  developmentally 
appropriate  activities  will  include  a 
specific  reference  to  meeting  the  needs 
of  handicapped  and  multilingual 
children.  Tlie  training  requirement  will 
mandate  that  each  State  agency’s 
training  plan  address  meeting  the  needs 
of  these  handicapped  children.  We 
believe  that  these  requirements  are  not 
overly  burdensome  to  day  care 
providers  or  State  agencies  and  that 
they  will  ensiire  that  caregivers  learn 
about  and  plan  for  meeting  the  special 
needs  of  handicapped  and  multilingual 
children. 

'The  number  of  handicapped  or 
multilingual  children  receiving  HEW 
assisted  day  care  services  varies  from 
State  to  State  and  locality  to  locality.  In 
addition,  the  needs  of  individual 
children  vary  considerably.  Given  this 
diversity,  the  Department  has  decided 
that  specific  staffing  requirements  for 
these  children  should  not  be  Federally 
mandated  but  rather  should  be  left  to 
State  determination. 

Section  504  of  the  Rehabilitation  Act 
of  1973  requires  State  agencies  which 


receive  HEW  day  care  funds  to  assme 
that  day  care  services  are 
programmatically  and  physically 
accessible  to  handicapped  children. 
Program  accessibility  would  include 
establishing  and  maintaining  special 
staffing  standards  for  handicapped 
children  when  necessary. 

Availability  of  Federal  Financial 
Participation 

Proposed  Rule 

We  proposed  to  make  Federal 
financial  participation  (FFP)  available  to 
States  in  the  costs  of  day  care  services 
only  if  the  care  meets  all  HEW 
requirements.  The  proposed  regulation 
specified  that  care  would  be  considered 
to  meet  these  requirements  if  it  were 
provided  by  a  day  care  center  or  day 
care  home  which  meets  applicable  State 
and  local  standards  for  licensing, 
registration,  certification,  or  approval, 
and  which  either  (1)  had  been  approved 
by  the  State  agency  as  meeting  HEW 
requirements  or  (2)  had  submitted  a  plan 
acceptable  to  the  State  agency  for 
correcting  any  deficiencies  in  HEW 
requirements  within  a  reasonable  period 
of  time.  Moreover,  the  proposed  rule 
provided  that  FFP  in  a  State’s  day  care 
costs  would  be  conditioned  on  the  State 
agency  meeting  its  responsibilities  under 
these  regulations.  HEW  could  approve  a 
plan  of  correction  submitted  by  a  State 
agency  for  any  requirement  which  it 
fails  to  meet.  We  proposed  that  the 
State  agency  plan  of  correction,  like  the 
plan  for  day  care  homes  and  centers, 
specify  a  reasonable  period  of  time  for 
meeting  all  HEW  requirements. 

Comment 

Commenters  generally  supported  the 
proposed  FFP  requirement.  Commenters 
stated  that  the  plan  of  correction 
mechanism  provided  an  innovative  and 
sound  way  of  allowing  State  agencies 
and  providers  the  opportunity  to 
improve  their  programs  without  facing 
an  immediate  loss  of  Federal  funds. 

Some  commenters  suggested,  however, 
that  the  Department  specify  criteria  for 
the  plans  of  correction  and  set  a  definite 
limit  on  the  amoimt  of  time  a  State 
agency  or  facility  could  have  to  make 
required  corrections. 

Discussion 

We  have  adopted  the  proposed  FFP 
rule  without  any  modification.  The 
requirement  permits  State  agencies  the 
discretion  to  accept  plans  of  correction 
if  they  specify  reasonable  time  periods 
within  which  HEW  requirements  would 
be  met.  The  requirement  thus  allows 
FFP  to  continue  for  a  reasonable  period 
for  facilities  which  do  not  fully  meet 


HEW  requirements,  but  which 
demonstrate  a  clear  intent  to  meet  all 
standards  as  promptly  as  possible,  and 
under  a  fixed  time  schedule.  We  belie^ve 
that  the  added  flexibility  left  to  the  State 
agencies  under  the  FFP  requirement  will 
work  to  the  advantage  of  children  and 
families  in  need  of  HEW  assisted  day 
care  services.  The  requirement  will 
provide  State  agencies  with  reasonable 
opportunities  to  work  with  facilities  to 
improve  their  programs  before  HEW 
funds  are  withdrawn. 

Day  Care  Center  Requirements 

Program  of  Activities 

Proposed  Rule 

We  proposed  to  require  day  care 
centers  to  establish  a  written  program  of 
age  appropriate  activities  designed  to 
promote  children’s  social,  intellectual, 
emotional  and  physical  development. 
This  requirement  was  intended  to 
ensure  that  day  care  programs  are  not 
merely  custodial,  but  that  they 
contribute  to  all  aspects  of  a  child’s 
development.  Our  proposed  regulations 
required  State  agencies  to  make 
assistance  available  to  centers  on 
establishing  a  planned  program  of 
activities. 

Comments 

Some  commenters  urged  us  to 
mandate  a  specific  educational  program 
for  all  day  care  centers.  Other 
commenters  supported  the  proposed 
program  of  activities  requirement  and 
were  in  favor  of  allowing  day  care 
centers  flexibility  in  the  development  of 
their  activities  programs.  Some 
commenters  suggested  that  we  require 
activities  to  be  “developmentally” 
appropriate  rather  than  “age” 
appropriate  because  developmental 
levels  and  needs  of  children  are  not 
necessarily  related  to  their 
chronological  age. 

Discussion 

We  have  adopted  the  suggestions  of 
commenters  who  recommended  that  we 
require  centers  to  plan  activities  which 
are  developmentally  appropriate  for 
children  regardless  of  their 
chronological  ages.  We  have  not 
mandated  a  specific  educational 
program  for  day  care  centers  because 
we  believe  that  it  is  important  for  day 
care  centers  caring  for  children  in  a 
variety  of  different  communities  to  be 
free  to  design  their  programs  to  meet  the 
individual  needs  and  wishes  of  the 
children  and  families  they  serve. 
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Training 
Proposed  Rule 

We  proposed  to  require  day  care 
centers  to  provide  to  caregivers  with  no 
previous  experience  or  training  in  child 
day  care  an  on-site  orientation  on  how 
to  care  for  children  in  groups  before  the 
caregiver  assumed  any  caregiving 
responsibilities.  We  also  proposed  to 
require  that  all  caregivers  regularly 
participate  in  specialized  training 
related  to  child  care.  This  specialized 
training  was  proposed  to  begin  as  early 
as  possible,  but  in  no  case  later  than  6 
months  after  the  caregiver  begins  to 
work  at  the  day  care  center. 

We  proposed  two  options  for  the 
State  agency  training  requirement.  First, 
we  proposed  that  the  State  agency 
establish  and  implement  a  Statewide 
plan  for  providing  or  purchasing 
specialized  training  for  day  care  center 
persoimel.  The  second  alternative 
proposed  that  this  training  plan  address 
certain  specified  areas. 

Comment 

There  was  widespread  support  among 
commenters  for  a  strong  training 
requirement  for  day  care  center 
personnel.  Commenters  generally 
stressed  that  caregiver  training  is 
critical  to  high  quality  care. 

Some  commenters  suggested  that  we 
mandate  all  caregivers  to  participate  in 
a  certain  munber  of  training  hours  per 
year  whatever  their  educational 
background  or  experience. 

Others  argued  that  new  caregivers 
should  have  at  least  some  entry-level 
qualifications  before  they  are  permitted 
to  care  for  children  in  groups. 

Some  commenters  wanted  more 
specificity  and  suggested  that  the  final 
training  requirement  should  establish 
different  training  requirements  for  each 
of  three  levels  of  day  cae  persoimnel: 
aides,  primary  caregivers,  and 
administrators.  They  suggested  that 
aides  receive  at  least  a  one-week,  on¬ 
site,  pre-service  orientation  at  the  center 
covering  certain  specified  subjects 
immediately  upon  employment  and 
before  being  given  any  caregiving 
responsibilities.  They  argued  that 
without  defining  the  orientation  period 
in  terms  of  its  duration  and  subjects 
covered,  there  would  be  little  or  no 
assurance  that  the  children  being  cared 
for  by  these  new  caregivers  are 
adequately  protected.  They  suggested 
that  primary  caregivers  have  a  Child 
Development  Associate  (CDA) 
certificate  or  its  equivalent  (A  CDA 
certificate  is  a  national  professional 
credential  awarded  by  Ae  Child 
Development  Associate  Consortium  to 
caregivers  who  have  demonstrated 


competence  in  child  care.)  Hiey 
suggested  that  directors  and 
administrators  participate  in  on-going, 
in-service  training  related  to  their 
responsibilities  and  that  if  directors  and 
administrators  spend  any  part  of  their 
time  in  the  direct  care  of  children,  they 
participate  in  specialized  training  as 
well. 

Public  comment  was  divided  on  the 
proposed  alternatives  for  State  agency 
training  requirements.  Some 
commenters  favored  mandating  the 
areas  to  be  covered  by  the  State  agency 
training  plan.  These  commenters 
stressed  that  training  is  critical  to 
quality  care,  and  that  the  proposed 
areas  to  be  covered  by  the  training  plan 
were  the  minimally  necessary 
ingredients  to  an  effective  training 
program.  Other  commenters  were 
against  mandating  the  areas  to  be 
covered  by  the  State  training  plan, 
stressing  that  States  should  be  allowed 
the  flexibility  to  fashion  their  own 
training  programs  according  to  their 
own  needs  and  conditions. 

Commenters  expressed  concern  that 
the  Department  would  mandate  a  strong 
training  requirement  at  the  same  time 
the  Administration  was  proposing  to 
limit  the  amoimt  of  fimds  available  to 
carry  on  training  activities  under  the 
title  XX  Social  Services  program.  Title 
XX  funds  are  the  major  source  of 
funding  for  HEW  day  care  services  and 
training. 

Discussion 

The  Department  agrees  with  the 
comments  and  research  findings, 
particularly  those  in  the  National  Day 
Care  Study  (NDCS),  on  the  importance 
of  specialized  training  for  caregivers  to 
quality  day  care.  The  Department  has 
thus  adopted  a  requirement  in  the  final 
rule  that  all  caregivers  without  a 
nationally  recognized  child  development 
credential  regularly  participate  in 
specialized  training  related  to  child  care. 
One  example  of  a  nationally  recognized 
credential  is  the  Child  Development 
Associate  (CDA).  The  Regulation  Guide 
will  list  others. 

Although  the  Department  is  not 
requiring  caregivers  with  a  recognized 
child  development  credential  to 
regularly  participate  in  a  specialized 
training  program,  these  caregivers  may 
wish  to  participate  in  such  training 
voluntarily.  Funds  for  child  care  training 
are  limited.  The  Department  believes 
that  these  funds  would  be  best  used  for 
training  those  caregivers  with  the 
greatest  need  for  training.  (It  should  be 
noted  that  while  it  is  true  that  there  is  a 
limitation  on  the  amount  of  funds 
available  td  carry  on  training  activities 
under  the  title  XX  program,  tiiat 


limitation  takes  into  account  the 
additional  funds  needed  to  carry  out  the 
training  activities  requested  by  the  final 
rule.) 

We  have  not  mandated  that 
caregivers  participate  in  a  prescribed 
minimum  number  of  training  hours  per 
year.  We  do  not  believe  that  persuasive 
evidence  exists  which  either  suggests  a 
need  for  any  minimum  hours 
requirements  or  indicates  how  many 
hours  would  be  appropriate. 

We  have  also  adopted  a  requirement 
that  State  agencies  establish  and 
implement  a  statewide  training  plan  for 
providing  or  purchasing  specialized 
training  for  all  caregivers.  We  have  not 
mandated  that  State  day  care  training 
programs  address  separately  three 
levels  of  day  care  personnel — aides, 
primary  caregivers  and  directors.  We 
believe  that  such  a  requirement 
unnecessarily  restricts  the  States’ 
flexibility  to  fashion  training  programs 
according  to  their  own  particular  needs 
and  conditions.  We  have,  however, 
specified  the  areas  to  be  covered  by  the 
State  training  plan.  We  have  not 
specified  “entry  level”  qualifications  for 
center  caregivers  in  the  final  rule,  nor 
have  we  required  that  center  caregivers 
possess  a  Child  Development  Associate 
(CDA)  credentiaL  We  do  not  want  to 
reduce  the  supply  of  available 
caregivers  by  precluding  the  hiring  of 
previously  untrained  or  inexperienced 
individuals  who  can  acquire  needed 
skills  by  participating  in  on-going 
training  provided  under  the  Statewide 
training  plan.  Moreover,  while  we 
encourage  caregivers  to  acquire  the 
competence  required  for  a  CDA,  we  also 
recognized  that  this  credential  is  not 
currently  available  to  caregivers  in  all 
areas  of  the  coimtry.  We  do  not  wish  to 
prevent  experienced  and  competent 
individuals  who  lack  a  credential  firom 
being  employed  in  day  care  centers. 

However,  the  Department  agrees  with 
the  commenters  who  argued  that  to 
ensure  adequate  protection  of  children 
in  day  care  settings,  new  caregivers 
without  previous  experience  or  training 
need  to  have  at  least  some  training 
when  they  are  first  employed. 
Accordingly,  we  require  a  one  week 
orientation  session  covering  certain 
prescribed  subjects  for  all  newly  hired 
caregivers.  We  have  made  the 
orientation  period  one  week  to  ensure 
that  it  is  adequate  in  scope.  However, 
we  do  not  require  that  it  be  carried  out 
before  the  caregiver  assumes  caregiving 
duties,  in  recognition  of  the  cost 
involved  in  such  a  requirement 
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Nutrition 
Proposed  Rule 

We  proposed  two  options  for  a 
nutrition  requirement  for  day  care 
centers.  Both  options  required  centers  to 
provide  adequate  and  nutritious  meals 
prepared  in  a  safe  and  sanitary  manner. 
One  option  specified  when  food  was  to 
be  provided  to  children  and  included  an 
option  for  breakfast  at  parent  request. 
The  proposed  rule  required  State 
agencies  to  make  available  to  day  care 
facilities  the  services  of  a  qualified 
nutrition  specialist 

Comment 

Some  commenters  argued  that  the 
requirements  should  specify  the  specific 
type  and  amount  of  food  that  must  be 
provided  to  children  in  day  care.  Some 
commenters  urged  that  we  establish 
detailed  requirements  similar  to  those 
which  govern  the  Child  Care  Food 
Program  administered  by  the  United 
States  Department  of  Agricultiire. 

Others  suggested  that  we  require  meals 
and  snacks  to  meet  the  Recommended 
Dietary  Allowances  developed  by  the 
National  Research  Council. 

Some  comments  favored  the  option 
requiring  that  centers  provide  breakfast. 
However,  other  comments  expressed 
concern  over  the  added  costs  which  a 
breakfast  requirement  would  impose.  In 
.  this  regard,  one  commenter  noted  that 
proprietary  centers,  unlike  non-profit 
facilities,  do  not  qualify  for  assistance 
under  the  Department  of  Agriculture’s 
Child  Care  Food  Program  and  argued 
that  it  would  be  unfair  and  inconsistent 
to  require  proprietary  centers  to  provide 
brealdast  Other  commenters  argued 
that  parents,  not  day  care  centers  should 
be  responsible  for  providing  breakfast  to 
their  children. 

Discussion 

We  have  chosen  to  adopt  the  option 
specifying  when  meals  and  snaclu  must 
be  provided  and  requiring  that  breakfast 
be  provided  at  parent  request.  Most 
centers  providing  care  to  HEW  funded 
children  currently  provide  breakfast 
with  assistance  from  the  Department  of 
Agriculture  Child  Care  Food  Program. 

We  believe  that  the  benefits  to  be 
gained  from  ensuring  that  children 
receive  an  adequate  breakfast  outweigh 
the  additional  costs  to  providers  which 
oiu*  requirement  may  impose.  Medical 
resear^  indicates  that  (^Idren  who 
have  not  had  an  adequate  breakfast  are 
less  able  to  participate  in  and  benefit 
from  normal  daily  activities.  The  need 
for  a  center  provided  breakfast  is 
particularly  important  for  low  income 
children  who  might  not  otherwise 
receive  an  adequate  morning  meal.  We 


have  required  breakfast  only  at  parent 
request  in  order  to  relieve  centers  of 
cost  burdens  where  a  center  supplied 
breakfast  is  not  necessary. 

We  have  not  adopted  the  suggestions 
of  some  commenters  that  we  mandate 
the  specific  type  and  amount  of  food 
provided  to  d^dren  in  day  care.  Our 
requirement  does  not  burden  providers 
with  a  single  detailed  formula,  but 
instead  allows  providers  to  exercise 
their  own  judgment  about  how  best  to 
plan  meals  and  snacks  which  meet 
children’s  nutritional  needs.  HEW’s 
Regiilation  Gitide  will  suggest  ways  in 
wMch  the  requirement  for  adequate  and 
nutritious  meals  and  snacks  may  be  met 
Moreover,  centers  will  have  the  services 
of  a  qualified  food  service  specialist 
made  available  to  them  by  the  State 
agency. 

Health  and  Safety 
Proposed  Rule 

We  proposed  to  require  day  care 
centers  to  have  on  record  for  each 
enrolled  child  in  care,  within  30  or 
within  60  days  of  enrollment  a 
statement  fi*om  a  licensed  health 
practitioner  that  the  child  has  received  a 
health  assessment  and  all 
immimizations  appropriate  to  his  or  her 
age.  The  statement  would  indicate  any 
special  precautions  for  diet  medication, 
or  activity:  indicate  that  the 
immunizations  are  in  accordance  with 
recommendations  of  the  U.S.  Public 
Health  Service  or  the  Standards  of  the 
American  Academy  of  Pediatrics  (AAP); 
and  indicate  that  the  health  assessment 
•  is  in  accordance  with  the  Standards  of 
the  AAP  or  the  National  Recommended 
Health  Assessment  Plan  under 
Medicaid’s  Early  and  Periodic 
Screening,  Diagnosis,  and  Treatment 
Program  (EPSD^.  (A  health  assessment 
is  the  current  medical  term  for  a 
standard  child  health  exam.  It  includes  a 
physical  exam,  vision,  dental  and 
hearing  screening  and  a  health  history.) 

We  proposed  to  require  centers  to 
have  written  plans  to  respond  to  illness 
and  emergencies  and  to  dispense 
medications  to  a  child  only  upon  the 
written  consent  of  his  or  her  parent  and 
only  in  accordance  with  instructions 
from  a  parent  or  physician.  We 
proposed  to  require  centers  to  keep 
me^cations  in  labelled  containers  out  of 
reach  of  children. 

We  also  proposed  to  require  centers 
to  provide  information  to  parents,  as 
needed,  concerning  child  health  services 
available  in  the  community,  and  to  refer 
parents  to  the  needed  health  services.  In 
addition,  we  proposed  to  require  centers 
to  assist  parents  in  obtaining  needed 
health  services  and  to  follow-up  on  that 


assistance  to  ensure  that  the  health 
services  were  secured. 

We  proposed  two  alternative  State 
agency  health  requirements.  Under  one 
option,  the  State  agency  was  required  to 
provide  information  to  day  care  centers 
about  the  availability  of  child  health 
services  in  the  community  and  about 
how  the  services  may  be  obtained. 
Under  the  other,  the  State  agency  was 
also  required  to  make  arrangements 
which  ensure  that  children  in  day  care 
centers  who  are  eligible  for  publicly 
fimded  health  services  receive  those 
services  when  needed. 

We  also  proposed  to  require  State 
agencies  to  establish  and  maintain 
health  standards  for  day  care  personnel. 

Comment 

Commenters  generally  supported  the 
proposed  requirement  for  immunization 
and  health  assessments. 

Commenters  were  divided  on  the 
proposed  30  day — 60  day  options 
regarding  the  length  of  time  between  a 
child’s  enrollment  in  a  center  and  when 
the  center  is  required  to  have  a 
statement  on  record  indicating  that  the 
child  has  received  his  or  her 
immunizations  and  health  assessment 
Those  commenters  preferring  a  60  day 
period  indicated  that  while  they  favor 
providing  children  with  immunizations 
and  health  assessments  as  quickly  as 
possible,  as  a  practical  matter  it  would 
be  difiicult  for  children  to  get 
immunizations  and  health  assessments 
in  30  days.  Other  commenters  argued 
that  the  health  services  could  be 
obtained  within  30  days  of  a  child’s 
enrollment  in  a  day  care  center.  Some 
commenters  argued  that  children  should 
have  their  immunizations  before 
enrollment 

Some  commenters  asked  that  we  spell 
out  the  standards  for  immunizations  and 
health  assessments,  rather  than 
incorporate  those  standards  by 
reference.  They  also  asked  that  a  copy 
of  a  child’s  health  records,  rather  than  a 
statement  fit)m  a  physician  indicating 
that  the  child  has  received  his  or  her 
immunizations  and  health  assessment, 
be  kept  at  the  day  care  facility.  These 
commenters  stressed  that  requiring  a 
copy  of  the  record  is  the  best  way  to 
ensure  that  the  children  actually  receive 
health  services. 

There  was  some  controversy  over 
provider  and  State  agency  responsibility 
for  assisting  parents  in  obtaining  health 
services.  Commenters  disagreed  on 
whether  we  should  mandate  day  care 
centers  to  assist  parents  in  obtaining 
health  services  and  to  follow-up  on 
referrals  to  those  services.  Some  stated 
that  assistance  and  follow-up  was  not 
part  of  the  day  care  service,  was  too 
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dlfHcult  and  costly  for  providers  to 
undertake,  and  that  State  social  services 
agencies  were  better  equipped  to 
perform  these  functions.  Other 
commenters,  however,  took  the  position 
that  assisting  parents  in  locating  needed 
health  services  and  following  up  to 
assure  that  these  services  are  secured  is 
an  important  part  of  the  day  care  service 
and  is  something  providers  currently  do. 
These  commenters  stated  that  parents  of 
children  in  HEW  funded  child  care  have 
particular  need  for  assistance  in 
obtaining  health  services  for  their 
children. 

Some  commenters  were  opposed  to 
requiring  State  agencies  to  make 
arrangements  which  ensure  that 
children  eligible  for  publicly  funded 
health  services  receive  those  services. 
These  commenters  argued  that  making 
such  arrangements  would  be 
burdensome  and  would  involve 
intensive  coordination  of  the  staffs  of 
different  agencies,  referral  mechanisms 
and  follow-up  information  between 
these  agencies.  Other  commenters, 
however,  were  in  favor  of  this 
requirement,  stating  that  it  was  a 
reasonable  and  minimal  requirement, 
specifically  noting  the  availability  of  the 
EI^DT  program  and  the  importance  of 
linking  EPSEIT  with  eligible  children  in 
day  care.  (Approximately  70%  of  the 
HEW  funded  children  are  eligible  for 
EPSDT  health  services.) 

Finally,  some  commenters  asked  that 
the  Department  include  as  requirements 
in  the  final  rule  the  recommendations  to 
day  care  centers  (which  were  set  forth 
in  an  appendix  to  the  proposed  rules)  on 
additional  health  and  safety  measures 
centers  could  adopt. 

Discussion 

The  final  rule  requires  day  care 
centers  to  have  on  record  for  each 
enrolled  child,  within  60  days  of 
enrollment,  a  statement  &om  a  licensed 
health  practitioner  that  the  child  has 
received  a  health  assessment  and  all 
appropriate  immunizations.  This 
statement  is  not  required  for  children 
whose  parents  object  to  the  receipt  of 
immunizations  and  health  assessments 
on  religious  grounds. 

The  Department  recognizes  that  there 
is  often  serious  risk  of  infectious  disease 
for  young  children  cared  for  in  groups, 
and  intends  to  minimize  this  risk.  We 
believe  that  early  preventive  health  care 
is  important  to  the  normal  development 
of  children  and  that  these  requirements 
will  assure  that  the  health  needs  of  the 
young  children  served  in  HEW  funded 
day  care  centers  are  detected  and 
attended  to.  Finally,  we  believe  that  the 
center  will  be  better  able  to  care  for 
each  child  and  to  operate  an  effective 


day  care  program  if  it  is  aware  of  any 
health  problems  that  may  affect  a  child’s 
participation. 

The  Department  is  incorporating  by 
reference  the  standards  of  Medicaid’s 
EPSDT  program  because  the  majority  of 
the  children  eligible  for  HEW  funded 
day  care  are  also  eligible  for  this  early 
childhood  health  program  and  should  be 
receiving  their  health  services  under  this 
program.  'The  standards  of  the  AAP, 
which  are  similar  to  the  EPSDT 
standards,  are  being  incorporated  by 
reference  for  the  immunization  and 
health  assessments  provided  to  children 
who  are  not  eligible  for  Medicaid.  AAP 
standards  are  widely  recognized 
nationally  as  appropriate  standards  to 
follow  in  providing  health  care  to  young 
children.  In  its  program  guidelines  for 
the  hnal  day  care  rules,  the  Department 
will  describe  in  detail  what  the  AAP 
standards  specifically  entail.  We  require 
centers  to  have  a  health  statement  on 
record  within  60  days  of  a  child’s 
enrollment,  and  not  30  days,  because  we 
recognize  the  practical  difficulties  for 
parents  and  providers  of  requiring  the 
immunizations  and  health  assessments 
in  a  shorter  period  of  time. 

We  have  not  required  centers  to  keep 
a  copy  of  the  child’s  health  record  at  the 
facility  because  the  Department  believes 
that  a  statement  from  a  licensed  health 
practitioner  which  also  contains  any 
special  precautions  for  diet,  medication 
or  activity  will  provide  adequate 
assurance  that  the  children  in  care  have 
received  their  immimizations  and  health 
assessments  and  that  special 
precautions  are  taken  by  day  care 
facilities  for  children  with  special  health 
problems  (e.g.,  diabetes,  epilepsy,  etc.). 

The  final  i^e  requires  centers  to 
provide  information  to  parents,  as 
needed,  concerning  child  health  services 
available  in  the  community.  Centers 
must  also  assist  parents  in  obtaining  the 
needed  services.  As  noted  above,  the 
Department  is  sensitive  to  the 
importance  of  early  childhood 
preventive  health  care  to  the  later 
development  of  children.  In  requiring 
centers  to  inform  parents  about 
available  community  health  services 
and  to  assist  parents  in  obtaining  these 
services,  the  Department  is  attempting 
to  ensure  that  the  health  needs  of  the 
children  served  are  met. 

The  final  rule  requires  State  agencies 
to  provide  information  to  each  day  care 
center  about  the  availability  of  child 
health  services  in  the  community  and 
about  how  the  services  may  be 
obtained.  State  agencies  are  also 
required  to  make  arrangements  so  that 
HEW  funded  children  in  day  care 
centers  who  are  eligible  for  publicly 
funded  health  services,  such  as  those 


provided  under  Medicaid’s  EPSDT 
program  or  the  Title  V  Maternal  and 
Child  Health  Program,  receive  those 
services  when  needed. 

The  Department  beljeves  that  any 
burdens  associated  with  requiring  State 
agencies  to  inform  day  care  centers 
about  the  availability  of  community 
health  services  and  to  make 
arrangements  for  providing  the  services 
are  outweighed  by  the  health  benefits  of 
such  a  requirement 

We  are  not  asking  State  agencies  to 
create  new  health  resources  for  day  care 
children.  Rather,  we  simply  require 
State  agencies  to  make  use  of  already 
existing  publicly  funded  child  health 
programs  for  the  children  in  HEW 
assisted  care  who  are  already  eligible 
for  the  programs.  This  approach  should 
significantly  increase  the  receipt  of 
EPSDT  and  Title  V  (Social  Seciu*ity  Act) 
Maternal  and  Child  Health  services  by 
children  presently  eligible  for  these 
programs  but  not  presently  enrolled  in 
them.  * 

We  do  not  include  as  requirements  in 
the  final  rule  the  recommendations  to 
day  care  centers  set  forth  in  the 
appendix  to  the  proposed  rule.  (See  44 
FR  34773,  June  15, 1979.)  While  the 
Department  strongly  encomages  centers 
to  carry  out  these  recommended 
activities,  it  does  not  believe  that  it  is 
necessary  for  the  Federal  government  to 
require  these  practices. 

Physical  Environment 
Proposed  Rule 

We  proposed  that  day  care  centers 
meet  State  and  local  requirements  for 
licensing  or  approval  and  applicable 
State  and  local  code  requirements 
relating  to  health,  sanitation,  and 
building  and  fire  safety.  We  proposed  to 
require  that  State  agencies  ensure  that 
centers  comply  with  these  State  and 
local  requirements  and  that  State 
agencies  establish  and  maintain 
standards  which  specifically  address 
transportation,  swimming  and 
equipment  safety. 

Comment 

Commenters  generally  supported  the 
proposed  regulation  under  which  State 
agencies  have  the  responsibility  for 
specifying  physical  environment 
standards.  However,  some  commenters 
favored  uniform.  Federally  specified 
physical  environmental  requirements. 
Some  commenters  expressed  concern 
over  the  adequacy  of  some  State  and 
local  sanitation  standards  relating  to  the 
control  of  infectious  diseases  and  urged 
the  Department  to  address  this  problem 
in  the  final  regulation.  Commenters 
requested  that  HEW  provide  leadership 
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and  assistance  to  the  States  in 
improving  their  present  standards.  Some 
suggested  that  HEW  develop  a  model 
licensing  code  for  day  care  facilities. 

Discussion 

We  have  adopted  the  suggestion  that 
we  address  problems  related  to 
inadequate  sanitation  in  child  care 
facilities.  The  final  requirement 
specifically  directs  State  agencies  in 
States  without  such  standards  to 
establish  child  care  facility  sanitation 
requirements  and  that  day  care  centers 
caring  for  HEW  funded  children  adhere 
to  those  standards. 

We  have  not  chosen  to  prescribe 
detailed  Federal  requirements  for  day 
care  center  sanitation,  or  for  any  other 
area  relating  to  physical  environment.. 
Primary  responsibility  for  regulating  this 
area  has  been  traditionally  reserved  for 
State  and  local  communities.  We  believe 
that  States  and  localities  should  retain 
respionsibility  for  developing  the  specific 
content  of  day  care  licensing 
requirements.  At  the  same  time,  the 
Department  will  assist  States  in 
developing  and  improving  licensing 
requirements  which  adequately  address 
health  and  safety  in  day  care  centers. 

Social  Services 
Proposed  Rule 

We  proposed  to  require  centers  to 
provide  information  to  parents,  as 
needed,  concerning  social  services 
available  in  the  community  and  to  refer 
parents  to  needed  social  services.  We 
also  proposed  that  day  care  centers 
assist  parents  in  obtaining  the  needed 
social  service  and  follow-up  to  ensure 
that  they  were  secured. 

We  proposed  to  require  State  agencies 
to  provide ‘information  to  each  day  care 
center  about  the  availability  of  social 
services  in  the  community  and  about 
how  the  services  may  be  obtained.  We 
proposed  a  further  option  requiring  State 
agencies  to  make  arrangements  which 
ensure  that  children  in  day  care  centers 
who  are  eligible  for  Federal  State,  or 
locally  funded  social  services  receive 
those  services  when  needed. 

Comment 

There  was  little  objection  to  requiring 
day  care  centers  to  inform  parents  about 
available  community  social  services  and 
to  refer  parents  to  these  services  when 
needed.  Commenters  were  divided, 
however,  on  the  additional  proposed 
requirement  that  centers  assist  parents 
in  obtaining  needed  services  and  follow¬ 
up  to  ensure  that  services  were  secured. 

Commenters  who  were  opposed  to 
this  additional  requirement  did  not 
believe  that  assisting  parents  in 


obtaining  needed  social  services  should 
be  part  of  the  center’s  responsibility. 
These  commenters  stated  that'the 
responsibility  to  assist  parents  in 
obtaining  social  services  and  to  follow¬ 
up  to  ensure  that  services  are  secured 
should  be  the  responsibility  of  the  State 
social  services  agency.  They  pointed  out 
that  requiring  centers  to  take  on  this 
responsibility  would  be  costly  since  they 
would  have  to  hire  more  staff  in  order  to 
carry  this  out 

Other  commenters,  however,  argued 
strongly  in  favor  of  requiring  centers  to 
assist  parents  in  obtaining  needed  social 
services.  They  argued  that  day  care 
centers  should  not  respond  to  destitute 
families  or  families  in  crisis  with  a 
simple  referral  These  conunenters 
stressed  the  importance  of  making  a  day 
care  center  a  family  support  center — a 
place  to  resolve  family  problems  that 
have  an  adverse  affect  on  the  child’s 
development. 

Still  other  commenters  argued  that 
centers  should  be  required  to  actually 
provide  social  services  to  the  families 
served.  These  commenters  noted  that 
many  families  of  HEW  funded  children 
in  day  care,  especially  those  from  rural 
communities,  have  no  place  to  go  for 
needed  social  services  other  than  to  the 
day  care  center.  Some  commenters. 
however,  stated  that  a  Federal 
requirement  for  day  care  center  delivery 
of  social  services  would  lead  to 
duplication  of  services,  to  increased 
costs  (in  that  it  would  become 
incumbent  on  the  State  to  reimburse  day 
care  centers  for  social  services  staff), 
and  to  a  Federal  “backdoor”  approach 
to  mandating  social  services  that  the 
States  had  chosen  not  to  provide 
themselves  under  their  title  XX  social 
services  program. 

With  regard  to  State  agency 
responsibilities,  there  was  little 
objection  to  requiring  State  agencies  to 
inform  day  care  centers  about  the 
availability  of  social  services.  However, 
conunenters  disagreed  on  the  proposal 
to  also  require  State  agencies  to  make 
arrangements  to  ensure  that  eligible 
children  receive  publicly  funded  social 
services.  Some  commenters  stated  that 
this  requirement  was  unnecessarily 
burdensome  on  the  State  agency  and 
that  State  agencies  should  simply  be 
required  to  provide  information  to 
centers  about  procedures  for  locating 
appropriate  social  services  and 
procedures  for  utilization  of  these 
services.  Other  commenters,  however, 
argued  that,  at  a  minimum.  State 
agencies  should  have  the  responsibility 
to  make  arrangements  to  ensure  that 
children  who  are  eligible  for  publicly 
funded  social  services  receive  those 


services.  They  argued  that  this  is 
especially  true  in  light  of  the  fact  that 
the  majority  of  HEW  funded  children  in 
day  care  are  eligible  for  social  services 
under  the  title  XX  Social  Services 
program,  the  same  program  that  funds 
their  day  care  services.  Accordingly, 
these  commenters  argued  that  it  makes 
sense  for  providers  to  refer  eligible 
children  and  their  families  who  have 
need  for  social  services  to  the  publicly 
funded  social  services  agency  in  their 
State — the  title  XX  agency — to  ensure 
that  arrangements  are  made  to  meet 
their  needs. 

Discussion 

The  final  rule  requires  day  care 
centers  to  provide  information  to 
parents,  as  needed,  concerning  social 
services  available  in  the  commimity  and 
to  refer  parents  to  needed  social 
services.  The  center  is  also  required  to 
assist  parents  in  obtaining  the  needed 
services. 

The  final  rule  requires  State  agencies 
to  provide  information  to  each  day  care 
center  about  the  availability  of  social 
services  in  the  community  and  about 
how  the  services  may  be  obtained.  It 
also  requires  State  agencies  to  make 
arrangements  to  ensure  that  HEW 
funded  children  in  day  care  centers  who 
are  eligible  for  Federal,  State  and  locally 
funded  social  services  receive  those 
services  when  needed. 

The  Department  believes  that  State 
social  services  agencies^should  have  the 
responsibility  for  ensuring  that  eligible 
children  in  day  care  and  their  families 
receive  needed  social  services.  State 
agencies  have  the  resources  and 
expertise  to  establish  mechanisms  to 
ensure  that  the  social  services  needs  of 
eligible  families  are  met. 

The  Department  also  believes  that 
centers  should  inform  parents  about  and 
assist  them  in  obtaining  the  needed 
services.  The  Department  believes  that 
is  reasonable  to  require  day  care  centers 
to  assist  parents  in  obtaining  services, 
some  of  which  may  fall  outside  state 
agency  purview  (e.g.,  church-funded  or 
privately  supported  services). 

Parent  Involvement 

Proposed  Rule 

We  proposed  to  require  centers  to 
inform  parents  about  the  day  care 
program  and  to  regularly  offer  parents 
opportunities  to  observe  their  children, 
meet  with  caregivers,  and  advise  and 
comment  on  their  children’s  needs.  We 
also  proposed  to  require  centers  to 
allow  parents  opportunities  to  see 
monitoring  and  evaluation  reports  made 
by  Federal,  State  and  local  authorities, 
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and  applications  for  Federal,  State  or 
local  funds. 

We  proposed  to  require  State  agencies 
to  provide  information  and  technical 
assistance  to  day  care  facilities  on 
working  with  parents  and  to  offer 
parents  their  choice  of  facility  whenever 
administratively  feasible. 

Comment 

The  proposed  requirement  on  parent 
involvement  generated  a  significant 
amount  of  public  comment.  Commenters 
generally  supported  the  proposed  rule, 
but  wanted  the  Department  to  expand 
the  proposed  requirement  to  require  day 
care  centers  to  provide  parents  with  a 
meaningful  opportunity  to  participate  in 
general  program  policy  making  and  to 
allow  parents  unrestricted  access  to  the 
center  to  observe  their  children.  These 
commenters  noted  that,  in  light  of  some 
of  the  other  proposed  requirements 
which  relax  Federal  involvement  in  the 
day-to-day  operations  of  the  facility,  the 
need  for  effective  parental  supervision 
of  each  center  is  imperative.  Moreover,' 
commenters  argued  that  strong  parent 
involvement  at  the  center  nearly  always 
results  in  better  care  for  children  at 
home.  There  were  some  commenters, 
however,  who  favored  the  requirement 
as  stated,  stressing  the  difficulty  of 
getting  parents  involved  in  the  day  care 
program. 

Discussion 

We  have  adopted  the  proposed  rule 
and  added  the  further  requirements  that 
centers  inform  parents  about  the  day 
care  program  and  its  policies  and  that 
they  give  parents  meaningful 
opportunities  to  participate  in  general 
program  policy  making. 

The  Department  agrees  with  those 
commenters  who  stressed  the  important 
benefits  of  allowing  parents  the 
opporfimity  to  have  a  voice  in  center 
decisions  about  their  child’s  day  care 
program. 

The  requirement  to  provide  parents 
with  a  meaningful  opportunity  to 
participate  in  general  program  policy 
making  should  not  be  imduly 
burdensome  for  the  centers.  It  can  be 
carried  out  in  a  number  of  ways,  such 
as: 

•  Establishing  a  parent  advisory 
group; 

•  Holding  monthly,  bi-monthly  or  bi- 
yearly  meetings,  at  which  day  care 
operators  describe  the  day  care  program 
and  policies  and  seek  parent  comment; 

•  Notifying  parents  and  seeking 
parent  comment  when  operators  face 
policy  decisions  such  as  whether  to  start 
a  special  education  program,  or  how  to 
respond  to  a  fiscal  crisis;  or 


•  Including  parent  representation  on 
the  day  care  center’s  board  of  directors. 

Group  Composition 

Proposed  Rule 

The  proposed  rules  contained  options 
both  for  limits  on  the  size  of  the  groups 
in  which  children  are  cared  for  and  for 
staffing  requirements.  We  proposed  the 
following  options  for  requirements 
governing  group  size: 


Age  Group  size 

Birth  to  2Vi  years . . . -  (OptkxtA) 

8. 

(Option  B) 
10. 

2%  to  4  years...„ . . .  (A)  14. 

(B)  16. 

4  to  6  years . . .  (A)  tS. 

(B)20. 

6  to  10  years . — .  (A)  16. 

(B)  18. 

10  to  14  years . - . . . - .  (A)  20. 

(B)  State 
requke- 
ments. 


Our  proposed  rule  set  forth  the 
following  opticms  for  staffing 
requirements: 

Age  Staffing 

requirenients 

Birth  to  214  years . . . . . —  (A)  1  adult 

to  every 
(our 
children 
(1:4). 

(B)  1:5. 

-  (A)  1:7. 

(B)  1:8. 

-  (A)  1:9. 

(B)  1:10. 

.  (A)  1:16. 

(B)  1:18. 

- (A)  150. 

(B)  State 
require' 
ments. 


The  group  size  requirements  and 
staffing  ratios  were  stated  in  terms  of 
schedided  enrollment,  rather  than  actual 
attendance.  According  to  research  study 
findings,  on  any  given  day  the  absentee 
rate  among  day  care  center  children  is 
approximately  12%. 

addition,  we  set  forth  in  the 
preamble  to  the  proposed  rule  staffing 
ratios  from  the  Child  Fire  Life  Safety 
Code  of  the  National  Fire  Protection 
Association  as  a  third  alternative.  Those 
ratios  are: 


Age 

Staffing 

* 

requirements 

_  1:3 

_  1:5 

.  _ _  1:10 

_..  1:12 

rarKtoWer _  _ 

1:15 

We  proposed  that  the  group  size 
requirements  apply  at  all  times  of  the 
day  except  during  limch,  naptime,  and 


special  activities,  such  as  field  trips  and 
playground  activities. 

We  proposed  two  alternatives  for  a 
requirement  relating  to  how  the  staffing 
requirements  must  be  met.  Under  one 
option  they  would  be  met  at  all  times  of 
the  day.  Under  the  other  option  the 
staffing  requirements  would  not  have  to 
be  met  at  any  given  point  during  the 
day.  Rather,  a  center  meets  the 
requirements  if,  on  the  average  for  the 
day,  it  schedules  the  correct  amount  of 
staff  time.  For  example,  a  center  could 
schedule  less  than  the  required  number 
of  staff  hours  during  one  part  of  the  day, 
if  it  scheduled  a  correspondingly  greater 
number  of  staff  hours  during  another 
part  of  the  day. 

We  also  proposed  that  staffing 
requirements  could  be  met  by  averaging 
the  staff  required  for  the  IVt  to  4  and  4 
to  6  year  old  age  categories  and  for  the  6 
to  10  and  10  to  14  year  old  age 
categories.  (This  approach  is  referred  to 
as  assigning  staff  on  a  centerwide  as 
opposed  to  a  group  by  group  basis.)  The 
proposed  rule  did  not  allow  this  method 
to  be  used  in  assigning  staff  for  children 
under  2^  years  old. 

To  clarify  what  staff  time  could  be 
counted  in  calculating  staffing 
requirements,  we  proposed,  as  one 
alternative,  to  allow  all  staff  horns  spent 
providing  direct  care  to  children, 
including  time  spent  by  volimteers,  and 
non-caregiving  staff  to  be  counted.  We 
also  included  an  option  imder  which 
volunteer  hours  could  be  counted  only  if 
the  volunteer  regularly  spends  at  least 
10  hours  per  week  working  directly  with 
children.  Under  either  alternative,  the 
time  spent  working  directly  with 
children  by  any  volimteers  or  non¬ 
caregiver  staff  could  not  be  counted 
unless  they  participated  in  specialized 
training  in  child  care. 

Finally,  we  included  a  proposal  which 
addressed  group  size  and  staffing 
requirements  for  groups  containing 
children  of  different  ages.  Under  the 
proposal,  where  a  center  director  placed 
a  child  with  a  group  of  older  children 
(for  example,  a  2  year  old  with  3  and  4 
year  old  children)  the  group  size  and 
staffing  requirements  of  the  youngest 
child  (or  2  year  old)  apply  if  the 
youngest  children  make  up  more  than  20 
percent  of  the  group.  The  requirements 
for  the  next  older  age  group  (or  3  year 
olds)  would  apply  if  the  youngest 
chil(lren  make  up  less  than  20  percent  of 
the  group. 

Comment 

Commenters  were  divided  on  the 
proposed  group  composition 
requirements.  Those  commenters 
favoring  the  stricter  (Option  A)  group 
size  and  staffing  requirements  stated 


214  to  4  years. . 

4to6ye8rs . 

6  to  10  years . . 

10  to  14  years 
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that  numerous  studies,  including  the 
NDCS,  show  that  consistent  and  close 
interaction  with  adults  is  necessary  in 
order  to  promote  the  proper 
development  of  young  children.  These 
commenters  stressed  that  this 
interaction  is  particularly  important  for 
the  HEW  funded  children  in  care,  who 
often  suffer  from  the  well  dociunented 
effects  of  poverty.  Commenters  also 
stressed  the  strong  relationship, 
identified  in  research  findings,  between 
positive  early  childhood  day  care 
experiences  and  a  child’s  successful 
progress  in  school. 

Some  commenters  opposed  a  1:4  ratio 
for  infants  and  toddlers,  arguing  that  the 
minimally  acceptable  staff-child  ratio 
for  this  group  is  1:3.  Others  stated  that 
even  a  1:3  ratio  may  not  protect  these 
children  fr^m  harm  and  promote  their 
normal  development  and  urged  that  we 
require  one  adult  for  every  two  children. 
Conunenters  supporting  a  1:3  ratio 
pointed  out  that  the  Child  Fire  Life 
Safety  Code  recommends  this  ratio  for 
children  under  two  years,  and  noted  that 
the  proposed  HEW  rules  do  not  require 
adherence  to  the  same  exhaustive  list  of 
structural  conditions  in  the  fire  safety 
code.  They  also  argued  for  a  1:3  ratio 
based  on  developmental  concerns. 

Citing  the  work  of  several  child 
development  experts,  the  commenters 
pointed  out  that  babies  need  to  be  held, 
touched,  fondled  and  fed  in  someone’s 
amis,  and  that  without  such  interaction, 
the  child’s  cognitive,  physical,  social 
and  emotional  development  will  suffer. 

Commenters  favoring  the  stricter  ratio 
and  group  size  proposal  for  three  to  six 
year  olds  stated  that  they  considered 
even  the  stricter  proposals  minimal  in 
terms  of  meeting  the  developmental 
needs  of  the  children  in  care.  Some 
commenters  urged  that  we  adopt  even 
stricter  ratios  for  school  age  children 
than  were  proposed  and  suggested  that 
we  require  that  there  be  two  caregivers 
with  groups  of  school  aged  children  at 
all  times.  They  stated  that  children  of 
this  age  need  individualized  care  and 
supervision  after  spending  a  full  day  in  a 
school  classroom. 

Other  conunenters  supported  the 
weaker  group  size  and  staffing 
requirements  in  option  B  for  all  age 
groups.  These  commenters  stated  that 
the  stricter  requirements  are  too  costly, 
require  more  staff  than  are  cmrently 
found  in  centers  serving  HEW  funded 
children,  and  would  reduce  the 
available  supply  of  care  at  a  time  when 
the  country  is  experiencing  a  rapidly 
increasing  demand  for  day  care 
services.  They  stressed  that  the  need  for 
day  care  services  is  most  acute  for 
sin^e  parent,  low  income  families  who 


are  the  primary  recipients  of  f^W 
funded  care. 

These  commenters  noted  that  many 
States  already  experience  great 
difficulty  in  finding  centers  to  serve 
HEW  funded  children,  that  there  are 
long  waiting  lists,  and  that  if  more 
money  is  not  forthcoming  to  pay  for  the 
stricter  requirements  these  States  would 
experience  even  greater  difficulty.  Some 
commenters  noted  that  the  increased 
costs  of  complying  with  the  stricter 
ratios  would  prompt  State  agencies  to 
refuse  to  provide  services  under  HEW’s 
major  day  care  services  program — the 
title  XX  Social  Services  program. 

Commenters  supporting  the  weaker 
ratios  generally  argued  that  adoption  of 
the  stricter  ratios  cause  costs  to 
increase  for  the  privately  ftmded 
children  in  the  non-complying  facilities 
serving  HEW  funded  children,  and  will 
thus  also  promote  the  segregation  of 
HEW  funded  children  from  the  private 
pay  children  whose  parents  will  not  be 
able  to  afford  the  increased  costs. 

Comments  were  also  divided  on  the 
question  whether  the  staffing 
requirements  should  apply  at  all  times 
of  day  or  be  averaged  over  the  course  of 
the  day,  and  on  whether  the  staffing 
requirements  could  be  averaged 
centerwide  across’different  age 
categories  or  apply  on  a  group  by  group 
basis.  Those  commenters  who  opposed 
allowing  staffing  requirements  to  be  met 
by  averaging  the  required  number  of 
staff  over  the  course  of  the  day  and 
across  different  age  categories  stated 
that  doing  so  would  both  negate  the 
effectiveness  of  the  requirements  and 
expose  children  to  potentially  unsafe 
situations.  They  also  stated  Uiat 
children  would  not  have  the  consistent 
on  going  child-adult  relationship  that 
they  need  for  normal  development 
Others  stated  that  the  flexibility  to 
average  staff  over  the  course  of  the  day 
and  across  different  age  groups  is 
necessary  to  accommodate  the 
constantly  varying  needs  of  centers. 

Commenters  disagreed  over  whether 
volunteers  should  be  counted  only  if 
they  spend  at  least  10  hours  a  week  at 
the  centers.  Those  that  favored  the  10 
hour  restriction  stressed  that  children 
need  consistent  care.  Other  conunenters 
argued  for  no  restriction  on  volimteer 
hours,  citing  the  need  for  flexibility  in 
using  volimteers. 

Commenters  generally  supported  the 
proposal  concerning  mixed  age 
categories,  though  some  felt  the 
youngest  child  in  the  group  should 
determine  the  appropriate  group  size. 

Some  commenters  were  particularly 
opposed  to  the  proposed  1:4  ratio  for 
infants  and  toddlers,  arguing  that  it  is 
unnecessarily  stringent  and  costly.  They 


argued  that  the  demand  for  infant  care 
is  increasing  at  a  faster  rate  than  for  all 
other  care,  and  that  the  demand  far 
exceeds  the  available  supply. 
Commenters  who  favored  weaker  ratios 
for  three  to  six  year  olds  said  that  the 
stricter  ratios  would  be  too  costly,  and 
that  adequate  care  could  be  provided  to 
children  of  this  age  by  fewer  adults  than 
we  proposed.  Supporters  of  the  weaker 
ratios  for  school  age  children  said  that 
children  are  in  larger  groups  with  fewer 
adults  each  day  in  school  and  do  not 
need  more  adult  attention  after  school. 

Finally,  some  commenters  argued  that 
specification  of  staffing  requirements 
should  be  left  to  the  discretion  of  State 
agencies.  They  argued  that  the  States 
are  more  attimed  to  the  needs  of 
different  local  communities. 

With  respect  to  the  group  size 
requirements  some  commenters  thought 
the  requirements  should  apply  at  all 
times  of  the  day.  Most  commenters 
favored  applying  them  at  all  times  of  the 
day,  except  during  lunch,  naptime,  and 
special  activities,  and  suggested  the 
addition  of  arrival  and  departure  time  to 
acconunodate  current  center  practices. 

Comments  were  divided  on  the  issue 
of  determining  compliance  with  the 
group  size  and  staffmg  requirements  on 
the  basis  of  scheduled  enrollment  or 
actual  attendance.  Some  comments 
stated  preference  for  using  actual 
attendance  because  many  States 
reimburse  on  the  basis  of  actual 
attendance.  Some  commenters  pointed 
out  that  certain  States  reimburse  on  the 
basis  of  scheduled  enrollment  and 
suggested  that  method. 

Discussion 


The  final  rule  requires  the  following 
group  size  limits  and  staff-child  ratios. 


AgeotchM 

Group  size 
based  on 
enrollment* 

Group  size 
based  on 
attendance 

6 

0 

_  12 

12 

18 

16 

10 

14 

20 

10 

Ageof  cbM 

Staffing 

requirameni 

anrollmant* 

Staffing 

requirement 

attendance 

13 

1:3 

1:4 

1:4 

1:9 

13 

1:16 

1:14 

130 

1:16 

*ln  each  case  tha  anroOmanl  numbara  are  based  on  a  12% 
absentaa  rata  and  have  bean  rounded  off  to  ttia  nearest 
whole  number. 


The  final  rule  requires  that  group  size 
and  staffing  requirements  be  met  either 
on  the  basis  of  scheduled  enrollment  or 
actual  attendance,  as  determined  by 
each  State  agency.  'The  rule  requires 
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that  each  State  use  the  method  that 
matches  its  reimbursement  system. 

The  age  categories  in  the  final 
regulation  are  different  from  those  in  the 
proposed  rule.  The  ffnal  age  categories 
correspond  to  the  groupings  suggested 
by  the  National  Day  Care  Study  (NDCS) 
except  that  we  have  divided  the  under 
three  year  old  category  to  make  a 
separate  requirement  for  infants  and 
toddlers  in  recognition  of  their  special 
needs.  With  respect  to  the  3  to  6  year 
old  children,  the  NDCS  concluded  that 
the  requirements  should  be  the  same  for 
all  children  in  this  age  group. 

The  Department  has  applied  the 
staffing  requirements  suggested  by 
many  child  development  experts  for 
children  under  two  years  old.  We  have 
adopted  the  stricter  of  the  two  options 
proposed  in  the  Notice  of  Proposed 
Rulemaking  for  two  year  old  children. 
The  Department  agrees  with 
commenters  who  stressed  the  special 
needs  of  children  under  three  years  old 
in  day  care  centers.  We  believe  it  is 
critical  to  ensure  that  these  young 
children  receive  the  close  attention  and 
nurturing  necessary  for  their  healthy 
development  and  to  ensure  that  there 
are  enough  caregivers  present  to  protect 
their  physical  safety.  Tlie  Department 
recognizes  that  these  ratios,  particularly 
those  for  infants,  will  be  costly,  but  in 
balancing  these  costs  with  the  needs  of 
this  group,  we  believe  that  the  strict 
ratios  are  justified. 

We  also  believe  that  the  1:8 
requirement  for  3  to  6  year  old  children 
appropriately  baleinces  the  competing 
concerns  of  cost  and  quality.  The  NDCS 
concluded  that,  for  children  between  3 
and  6  years  old,  staffing  requirements  in 
the  current  Federal  day  care  regulations 
could  be  relaxed  without  a  reduction  in 
the  quality  of  care,  if  certain  limits  were 
placed  on  the  size  of  the  groups  in  which 
children  were  cared  for.  The  NDCS 
recommended  three  alternative  ratios 
based  on  actual  attendance — 1:7, 1:8, 
and  1:9.  Each  recommended  ratio  is  less 
stringent  than  the  current  Federal 
requirement. 

Ilie  NDCS  found  that  the  1:8  ratio 
would  provide  for  nearly  the  same  level 
of  positive  effects  on  the  development  of 
the  children  in  care  as  the  1:7  ratio,  and 
would  yield  more  of  these  positive 
effects  than  a  ratio  of  1:9. 

We  believe  a  ratio  of  1:8  will  have  a 
smaller  negative  effect  on  the  available 
supply  of  care  than  a  ratio  of  1:7.  The 
NDCS  indicates  that  on  a  nation-wide 
basis  may  centers  currently  comply  with 
ratios  wMch  are  at  least  as  strict  as  the 
required  1:8  ratio. 

However,  the  Department  is  aware 
that  individual  States  and  day  care 
providers  may  have  difficulties  in 


complying  with  the  requirements. 
Accordingly,  we  will  allow  the  staffing 
requirements  to  be  waived  for  centers 
that  serve  a  small  number  of  children 
whose  care  is  paid  for  with  HEW  funds. 
We  will  also  extend  the  effective  date  of 
the  staffing  requirements  for  States  in 
which  substantial  numbers  of  providers 
do  not  currently  meet  the  staffing 
requirements.  (These  provisions  are 
discussed  in  greater  detail  below.) 

The  Department  agrees  with 
conunenters  who  said  that  school  aged 
children  need  individual  attention  after 
school.  While  we  felt  it  would  be 
unnecessarily  restrictive  to  require  that 
there  be  two  caregivers  with  each  group, 
we  did  adopt  the  stricter  group  size  and 
ratio  requirements.  Although  we  are  not 
required  by  law  to  adopt  the  stricter 
ratios,  these  ratios  are  consistent  with 
those  established  by  Congress  in  the 
title  XX  statute  for  children  of  this  age. 

Staff  required  under  the  rule  must  be 
present  with  children  at  all  times  of  the 
day.  We  agree  with  commenters  who 
point  out  that  not  requiring  staff  to  be 
present  at  all  times  undercuts  the 
effectiveness  of  staffing  requirements. 

We  have  included  several  provisions 
to  allow  centers  as  much  flexibility  as 
possible  to  meet  the  staffing 
requirements  in  cost  effective  ways.  The 
relation  will  allow  a  center  to  arrange 
its  staff  for  children  two  years  of  age 
and  older  on  a  centerwide  basis,  lihis 
means,  for  example,  that  a  director 
could  assign  a  caregiver  assigned  to 
care  for  three  year  olds  to  the  two  year 
old  group  as  needed.  The  regulation  will 
also  permit  centers  to  reassign  infant 
caregivers  during  naptime.  The 
Department  believes  that  these 
provisions  accord  day  care  centers 
needed  flexibility  to  adjust  their  staffing 
patterns  in  accordance  with  varying 
needs  of  the  children  in  care.  Under  the 
requirement,  children  will  not  be  left 
imattended.  However,  a  center  will  not 
be  penalized  if  staff  are  arranged  based 
on  the  individual  daily  needs  of  the 
children. 

Noncaregiving  staff  may  be  counted 
when  they  are  providing  ^ect  care  to 
children,  and  not  performing  their 
noncaregiving  duties,  if  they  participate 
in  specialized  child  care  training. 
Volunteers  may  be  coimted  towards 
meeting  the  staffing  requirements  if  they 
work  10  hours  a  week  or  more  and 
participate  in  specialized  child  care 
tarining.  By  requiring  that  volunteers 
work  10  hours  a  week  or  more,  we 
encourage  consistency  of  care  for  the 
children. 

Day  care  centers  are  required  to  meet 
the  group  size  requirements  at  all  times 
of  the  day,  except  during  arrival  and 
departure  times,  meals,  naptime  and 


special  activities — such  as  field  trips 
and  playground  activities.  Arrival  and 
departure  times  were  added  to  the  list  of 
exceptions,  because  we  recognize  that 
child  attendance  is  often  unpredictable 
at  these  times  of  the  day  and  that  day 
care  centers  could  benefit  from  this 
added  flexibility. 

The  final  rule  adopts  the  provision 
proposed  for  mixed  age  groups.  When 
children  are  in  mixed  age  groups,  group 
size  shall  be  based  upon  the  age  of  the 
youngest  child  in  the  group.  If  children 
in  the  youngest  age  category  make  up 
less  than  twenty  percent  of  the  group, 
the  group  size  for  the  next  highest  age 
category  shall  be  required.  In  this  way 
the  i^es  accomodate  day  care  programs 
which  arrange  children  in  mixed  age 
groups,  and,  at  the  same  time,  protect 
and  promote  the  development  of  the 
youngest  children  in  the  group. 

We  have  also  added  a  similar 
requirement  for  staffing  for  mixed  age 
groups  including  children  under  two 
years  of  age. 

Day  Care  Home  Requirements 

Proposed  Rules 

We  proposed  a  set  of  requirements  for 
day  care  homes  which  generally 
corresponded  to  those  proposed  for  day 
care  centers.  (A  day  care  home  is  a 
private  residence  in  which  care  is 
provided  to  a  small  group  of  children.) 
They  addressed:  Program  of  Activities 
for  Children,  Training,  Nutrition,  Health 
and  Safety  of  Children  in  Care,  Physical 
Environment,  Social  Services,  Parent 
Involvement  and-Group  Composition. 

Comment 

Commenters  were  divided  on  the 
issue  of  regiilating  these  facilities.  Some 
conunenters  supported  the  rules  we 
proposed  for  day  care  homes.  Others 
suggested  that  not  enough  is  known 
about  home  day  care  costs,  and 
recommended  that  HEW  reconsider  the 
issue  of  regulating  any  aspect  of  home 
day  care.  Other  conunenters  supported 
separate  HEW  requirements  for  day 
care  homes,  but  stressed  that  they 
should  be  different  fi'om  day  care  center 
regulations.  Some  commenters  noted 
that  home  day  care  is  different  fi'om 
center  care  and  argued  that  the 
proposed  home  requirements  were  too 
“center  oriented.” 

For  example,  they  stated  that  it  is 
inappropriate  to  require  homes  to  have  a 
written  daily  plan  of  activities  because 
daily  activities  in  a  day  care  home  are 
more  spontaneous  than  in  centers.  They 
specifically  asked  that  we  minimize 
paperwork  for  day  care  homes,  and  said 
that  if  we  overregulate,  providers  will 
refuse  to  serve  HEW  funded  children. 
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Some  commenters  asked  that  we 
reconsider  our  proposed  day  care  home 
staffing  requirements  and  pointed  out 
that  in  States  which  currently  allow 
providers  to  care  for  more  children  than 
permitted  by  our  proposals,  we  could 
reduce  the  supply  of  care.  These 
commenters  were  particularly 
concerned  about  the  available  supply  of 
care  in  day  care  homes  for  school  aged 
children  in  need  of  care  after  school. 
Commenters  generally  favored  our 
proposed  training  requirement  and 
stressed  the  need  for  training  at 
convenient  times.  Commenters  generally 
supported  the  proposed  nutrition,  health, 
physical  environment,  social  services 
and  parent  involvement  requirements. 

Discussion 

The  Department  is  issuing  separate 
requirements  for  day  care  homes  and 
has  made  some  revisions  to  the 
proposed  rules  in  order  to  be  more 
responsive  to  the  unique  characteristics 
of  home  day  care.  We  agree  with  those 
commenters  who  pointed  out  that  home 
day  care  differs  from  center  care  in 
many  respects.  It  is  more  informal  than 
center  care  and  is  provided  by 
individual  women  and  men  who  take 
care  of  a  few  children  in  their  own 
homes.  (The  average  day  care  home 
cares  for  three  or  four  children.)  At  the 
same  time,  we  think  that  Federal 
requirements  are  needed  to  protect  the 
health  and  safety  of  children  receiving 
care  in  day  care  homes  and  to  promote 
their  normal  development.  We  are 
currently  conducting  a  study  of  home 
day  care  and  if  we  find  that  revisions  to 
the  requirements  are  necessary  we  will 
make  ffiem. 

The  final  rule  requires  day  care  home 
providers  to  establish  a  daily  program  of 
activities  for  children.  However,  the 
activities  plan  need  not  be  in  writing. 

We  agree  with  commenters  who  pointed 
out  that  requiring  a  written  plan  would 
be  burdensome  to  home  day  care 
providers.  The  State  agency  will, 
however,  be  required  to  provide 
assistance  to  day  care  homes  in 
establishing  an  appropriate  daily 
program  of  activities  to  ensure  that  the 
developmental  needs  of  the  children  in 
home  day  care  are  met. 

All  home  caregivers  must  comply  with 
the  same  training  requirements  as  are 
required  for  caregivers  in  centers  (see 
discussion  above)  and  the  State  agency 
is  required  to  make  training  available  to 
all  home  caregivers. 

The  final  rules  for  day  care  homes  in 
the  areas  of  fiealth,  safety,  physical 
environment,  social  services,  and 
parental  involvement  will  remain  the 
same  as  the  proposals  in  these  areas 


published  in  the  Notice  of  Proposed 
Rulemaking. 

The  final  nutrition  rule  for  day  care 
homes  is  the  same  as  the  center 
nutrition  requirement.  That  is,  homes 
are  required  to  provide  adequate  and 
nutritious  meals.  Homes  must  provide 
breakfast  at  parent  request,  a  mid> 
morning  sna^,  limch,  a  mid-aftemoon 
snack  and  dinner  when  children  are  in 
care  during  evening  hours. 

The  group  composition  requirements 
will  remain  the  same  as  proposed  in  the 
Notice  of  Proposed  Rulemaking  except 
that  two  additional  school  age  children 
may  be  cared  for  in  homes  in  which  no 
infants  are  being  cared  for.  This 
addition  should  allow  for  an  expanded 
supply  of  after  school  day  care  for 
school  age  children,  which  was 
consistently  supported  by  public 
comment. 

The  Department  believes  that  these 
requirements  will  ensure  quality  care  for 
children  in  day  care  homes.  At  the  same 
time,  they  wrill  allow  homes  greater 
flexibility  in  providing  day  care  services 
and  will  not  be  unduly  burdensome. 

State  Agency  Administration 

Monitoring 

Proposed  Rules 

We  proposed  to  require  States  to 
review  each  facility’s  compliance  with 
Federal,  State  and  local  day  care 
requirements  at  least  annually.  The 
proposed  rule  did  not  mandate  that  a 
State  agency  make  an  on-site  visit  to 
each  facility  in  the  course  of  its  annual 
review,  but  left  to  each  State  agency  the 
decision  on  when  regular  on-site  visits 
would  be  scheduled  as  part  of  its 
monitoring  effort.  In  adffition,  we 
proposed  an  option  under  which  a  State 
agency  would  be  required  to  make  an 
on-site  visit  to  a  facility  whenever 
questions  had  been  raised  about  the 
facility’s  compliance,  for  example,  by  a 
complaining  parent. 

Comment 

Some  commenters  suggested  that  we 
require  on-site  monitoring  visits  to  all 
day  care  facilities  at  least  annually. 
Commenters  stresed  that  on-site 
monitoring  provides  the  most  effective 
means  of  enforcing  the  requirements. 
Other  comments  argued  that  visiting  all 
day  care  facilities  once  a  year  would  be 
too  costly  and  cumbersome.  Some 
commenters  recommended  that  we 
require  States  to  visit  a  random  sample 
of  providers  each  year.  Other 
commenters  favored  the  option  under 
which,  in  addition  to  regular  compliance 
reviews,  we  mandated  special  visits  to 
facilities  whose  compliance  with  the 
requirements  was  in  doubt. 


Discussion 

The  final  regulation  will  require  that 
States  visit  the  day  care  facilities  in  the 
State  at  least  once  every  three  years.  In 
adopting  this  requirement  we  do  not 
mean  to  discourage  a.State  agency  firom 
visiting  all  facilities  either  annually  (or 
more  ^quently)  if  it  chooses  to  do  so. 
We  strongly  encourage  States  to  include 
regular  on-site  visits  to  as  many 
facilities  as  possible  in  their  day  care 
monitoring  efforts.  However,  we  do  not 
wish  to  burden  States  with  a  more 
frequent  requirement  on  the  basis  that 
States  should  be  given  as  much 
flexibility  as  possible  in  using  their 
monitoring  resources.  We  have  also 
adopted  in  our  final  regulations  a 
requirement  that  State  agencies  make  a 
special  monitoring  visit  whenever  there 
is  reason  to  believe,  based  on 
information  from  parents  or  from  any 
other  source,  that  a  facility  is  out  of 
compliance  with  Federal,  State  or  local 
day  care  requirements. 

Rates  of  Payment 
Proposed  Rule 

We  proposed  to  require  State  agencies 
to  take  into  account  the  costs  to  a  day 
care  facility  of  meeting  HEW 
requirements  in  establishing  payment 
rates  for  day  care  services  whidi  the 
facility  provides  to  HEW  funded 
children. 

Comments 

This  requirement  was  supported  by 
commenters.  Commenters  urged  that  we 
also  require  State  agencies  to  make 
public  their  rate  setting  processes  and  to 
involve  parents  and  providers  in  those 
processes.  Other  commenters  requested 
that  HEW  develop  model  rate  setting 
procedures  and  provide  technical 
assistance  to  State  agencies  in  this  area. 

Discussion 

Like  the  proposed  rule,  the  final 
regulation  requires  State  agencies  to 
take  into  accoimt  the  costs  associated 
with  meeting  HEW  requirements  in 
setting  their  day  care  payment  rates.  In 
addition,  in  the  final  reg^ation,  we  have 
adopted  the  suggestion  that  State 
agencies  be  required  to  make  available 
to  the  public  upon  request  the  basis  for 
their  day  care  payment  rates,  and  the 
procedures  used  in  determining  the 
rates.  We  have  not  required  that  State 
agencies  involve -providers  and  parents 
in  the  rate  setting  process,  but  have  left 
the  details  of  that  process  to  the 
discretion  of  State  agencies  responsible 
for  administering  HEW  day  care  funds. 

We  do  not  wish  to  intrude  into  an 
area  traditionally  within  the  domain  of 
the  States  by  dictating  either  the 
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amounts  which  States  must  pay  to 
providers  or  the  specifics  of  the 
procedures  which  States  employ  in 
setting  payment  rates.  However,  we 
encourage  State  agencies  to  recognize 
the  costs  which  facilities  incur  in 
providing  care  under  HEW  regiilations 
in  determining  how  much  they  will  pay 
providers,  and  to  set  reasonable  rates 
which  are  sufficient  to  cover  those  costs 
in  an  efficiently  operated  facility. 

HEW’s  Regulation  Guide  will  address 
rate  setting  issues  and  provide  further 
suggestions  for  State  agencies. 

State  Agency  Advisory  Council 
Proposed  Rule 

We  proposed  to  require  that  the  State 
agency  establish  a  Day  Care  Advisory 
Council  to  advise  on  the  interpretation 
and  implementation  of  the  day  care 
requirements. 

Comment 

There  was  widespread  support  for 
this  proposal.  Commenters 
recommended  that  HEW  specify  the 
membership  for  the  councils  and  require 
that  they  include  representation  from 
parents,  day  care  center  and  home 
providers  and  public  agencies. 
Commenters  asked  that  we  also 
mandate  the  functions  of  the  Advisory 
Coimcils.  Some  suggestions  for 
appropriate  Advisory  Council  functions 
included  participation  in  developing  the 
statewide  training  system,  in  the 
granting  of  waivers,  in  determining 
reasonable  rates  of  reimbursement,  and 
in  setting  appropriate  time  periods  for 
plans  of  correction.  Commenters  said 
that  the  State  Agency  Advisory  Councils 
could  play  a  key  role  in  assuring  that  the 
regulations  are  properly  implemented. 
Commenters  who  opposed  this  proposal 
said  that  the  Councils  would  merely 
become  another  layer  of  bureaucracy. 

Discussion 

The  final  rule  requires  that  the  State 
Agency  establish  a  Day  Care  Advisory 
Council  to  advise  on  the  implementation 
of  the  HEW  day  care  requirements  and 
that  the  Coimcil  include  r^resentation 
from  parents  of  HEW  funckd  children, 
day  care  center  and  home  providers  and 
relevant  public  agencies. 

The  Department  agrees  that  it  should 
assure  a  role  for  representatives  of  these 
groups  in  advising  the  State  agency  on 
the  implementation  of  HEW 
requirements.  However,  the  Department 
has  chosen  not  to  mandate  the  functions 
of  the  Councils.  We  leave  State  agencies 
and  Day  Care  Advisory  Councils  free  to 
determine  their  own  priorities  according 
to  the  conditions  and  needs  of  each 
State. 


State  Agency  Waiver 
Proposed  Rule 

We  proposed  to  allow  State  agencies 
to  waive  staffing  requirements  for  a  day 
care  center  serving  10%  or  fewer  HEW 
funded  children,  if  the  center  meets  all 
applicable  State  staffing  requirements 
and  all  other  HEW  requirements 
including  those  governing  group  size. 

Comment 

Commenters  favored  allowing 
waivers  of  Federal  staffing  requirements 
in  centers  serving  a  small  percentage  of 
HEW  assisted  children  as  a  means  of 
maintaining  or  expanding  the  available 
supply  of  day  care  opportunities  for 
HEW  funded  children  by  encouraging 
centers,  which,  because  of  the  costs  of 
the  staffing  requirements,  might 
otherwise  not  be  willing  to  enroll  any  of 
these  children. 

Some  commenters  urged  the 
Department  to  increase  the  proposed 
10%  limit  in  the  proposed  waiver 
provision,  suggesting  that  a  30-50%  limit 
would  be  more  appropriate. 

Other  commenters  suggested  that  the 
Montessori  Method  of  child  care  be 
specffically  exempted  from  meeting  the 
proposed  ratio  and  group  size 
requirements.  These  commenters 
stressed  that  the  Montessori  Method  is  a 
unique  method  of  child  care  and  early 
childhood  education  which,  in  practice, 
does  not  accept  the  traditional  theory  of 
early  childhood  development  that 
preschoolers  in  day  care  need  to  be  in 
small  groups  for  their  normal 
development 

Instead,  these  commenters  argued  that 
well  established  Montessori  classrooms 
for  children  2-6  years  of  age  are 
normally  able  to  serve  between  25  to  35 
children.  Normally,  one  highly  trained 
teacher  and  an  aide  are  responsible  for 
a  single  group.  They  say  that  additional, 
untrained  adults  in  the  classroom  can  be 
disruptive  to  the  carefully  prepared 
environment 

Discussion 

We  have  decided  to  allow  State 
agencies  to  waive  the  staffing 
requirements  in  centers  in  which  not 
more  than  20%  or  10  (whichever  is 
lower)  are  HEW  funded  children.  The 
waiver  provision  will  allow  State 
agencies  the  flexibility  to  place  some 
children  in  centers  not  meeting  HEW 
staffing  rules  where  day  care  services 
would  otherwise  not  be  available.  We 
agree  with  commenters  who  su^ested 
that  a  limit  greater  than  10%  was  needed 
to  provide  a  useful  mechanism  for 
making  day  care  services  for  HEW 
funded  children  more  widely  available. 


We  have  not  specifically  exempted 
Montessori  programs  which  serve  HEW 
funded  children  from  meeting  the 
staffing  requirements  because  we 
cannot  justify  singling  out  one  specific 
system  of  care  to  the  exclusion  of 
others.  We  do  not  expect  this  to  have  an 
unduly  advise  effect,  however,  because 
these  programs  serve  only  a  relatively 
few  IffiW  funded  children  nationwide 
and  they  can  continue  to  qualify  to  serve 
these  children  under  the  general  State 
waiver  authority  specified  above. 

Effective  Date 

Discussion 

All  the  requirements  will  take  effect 
six  months  from  their  publication  date  - 
except  for  the  training  requirement  and 
the  requirements  that  day  care  homes 
inform  parents  about  and  refer  them  to 
health  and  social  services  which  will  be 
effective  on  April  1, 1981.  We  have 
allowed  additional  time  for  the  new 
training  requirement  because  we 
recognize  that  the  States  need  extra 
time  to  develop  their  statewide  training 
plans,  and  to  make  training 
opportunities  available  to  caregivers. 

We  have  allowed  additional  time  for 
day  care  homes  to  meet  the  information 
and  referral  requirements  in  the  health 
and  social  services  provisions  to  give 
these  caregivers  adequate  time  to  learn 
about  available  resources  and  about 
how  to  provide  effective  referral  for 
parents  of  children  in  their  care. 

The  effective  date  of  day  care  center 
group  composition  requirements  may  be 
extended  on  a  State-by-State  basis  for  a 
period  of  time  not  to  exceed  two  years. 
Extensions  will  be  granted  by  the 
Secretary  based  on  State  agency 
submissions,  which  must  be  made 
within  six  months  of  the  date  of 
publication  of  the  rules.  State  agency 
showings  must  demonstrate  that 
substantial  numbers  of  HEW  children 
within  the  State  are  cared  for  in  day 
care  centers  meeting  group  composition 
requirements  which  are  less  stringent 
than  HEW  requirements  and  that  more 
time  is  needed  to  avoid  abrupt 
displacement  of  these  children  from  day 
care  programs.  In  States  which  can 
justify  the  need  for  a  postponement  of 
the  effective  date,  we  will  allow  a 
gradual  phasing  in  of  the  requirements 
in  the  State’s  HEW  funded  center  over  a 
specific  period  which  does  not  exceed 
two  years. 

We  expect  that  during  the  phase-in 
period  the  percentage  of  HEW  funded 
children  in  centers  which  meet  the  HEW 
group  composition  requirements  would 
continue  to  increase  according  to  a  fixed 
time  schedule  approved  by  the  . 
Secretary.  At  the  end  of  the  phase-in 


Federal  Register  /  Vol.  45,  No.  55  /  Wednesday,  March  19,  1980  /  Rules  and  Regulations  17881 


period,  every  center  serving  HEW 
funded  children  within  a  State  (which 
has  not  been  granted  a  waiver  by  the 
State  agency  under  S  71.64)  will  be 
subject  to  the  new  HEW  group 
composition  requirements. 

Regulatory  Analysis 

In  accordance  with  the  requirements 
of  Executive  Order  No.  12044,  the 
Department  has  prepared  a  Regulatory 
Analysis  of  these  final  rules.  lUs 
analysis  is  available  from  the 
Department 

Approved:  March  12. 1980. 

Patricia  Roberts  Harris, 

Secretary  of  Health.  Education,  and  Waif  are. 

Ihe  Department  of  Health.  Education, 
and  Welfare  revises  Part  71  of  Title  45  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below: 

PART  71^EW  DAY  CARE 
REQUIREMENTS 

Subpart  A— General 

Sec. 

71.2  Basis  and  purpose. 

71.4  Definitions. 

71.6  Compliance  with  nondiscrimination 
requirements. 

71.8  Availability  of  Federal  financial 
participation. 

Subpart  B— Day  Care  Center 

71.10  Program  of  activities  for  children. 

71.12  Training. 

71.14  Nutrition. 

71.16  Health  and  safety. 

71.18  Hiysical  environment 
71.20  Sodal  services. 

71.22  Parent  involvement 
71.24  Group  composition. 

Subpart  C— Day  Care  Home 

71.30  Program  of  activities  for  children. 

71.32  Training. 

71.34  Nutrition. 

71.36  Health  and  safety. 

71.38  Hiysical  environment 
71.40  Sodal  services. 

71.42  Parent  involvement 
71.44  Group  composition. 

Subpart  O— State  Agency  Administration 

71.56  Monitoring. 

71.58  Rates  of  payment 
71.60  Future  review  of  day  care  regulations. 
71.62  State  Agency  Advisory  Council 
71.64  State  Agency  waiver. 

71.66  Effective  date. 

Audiority:  Title  XX  of  the  Sodal  Security 
Act  Section  2002(a)(9)(B).  42  U.S.C 
1397a(a)(9)(B);  and  Tide  V  of  the  Headstart 
Economic  Opportunity,  and  Community 
Partnership  Act  of  1974  (Headstart-Follow 
Through  Act),  Section  582(d),  42  U.S.G 
2932(d). 


Subpart  A— General 

8  71,2  Basis  and  purpose. 

(a)  This  part  sets  forth  the 
requirements  that  State  agencies  and 
day  care  facilities  must  meet  as  the 
conditions  for  the  receipt  by  State 
agendes  of  Federal  Financial 
Partidpation  (FFP)  in  the  costs  of  child 
day  care  services  under  the  following 
HEW  assisted  programs: 

(1)  Sodal  Security  Act 

(1)  Title  IV-A  (Sodal  Services  to 
Guam,  Puerto  Rico,  the  Virgin  Islands, 
and  the  Northern  Marianas;  and  the 
Work  Incentive  Program  (WIN)). 

(ii)  Tide  IV-B  (Child  Welfare 
Services). 

(iii)  Title  XX  (Sodal  Services); 

(2)  Mental  Retardation  Facilities  and 
Community  Mental  Health  Centers 
Construction  Act  of  1963; 

(3)  Developmental  Disabilities 
Services  and  Facilities  Construction  Act 
of  1970; 

(4)  Developmentally  Disabled 
Assistance  and  Bill  of  Rights  Act  of  1975 
(Developmental  Disabilities  Spedal 
Projects). 

(b)  This  part  implements  Title  XX  of 
the  ^cial  Security  Act  Section 
2002(a)(9)(B).  42  U.S.C  1397a(a)(9)(B), 
and  Title  V  of  the  Headstart  Econoidc 
Opportunity,  and  Community 
Partnership  Act  of  1974  (Headstart- 
Follow  Through  Act),  Section  582(d),  42 
U.S.C.  2932(d).  These  sections  authorize 
the  Secreta^  to  prescribe  requirements 
to  govern  the  provision  of  day  care 
services  under  HEW  assisted  programs. 

8  71.4  Definitions. 

In  these  regulations,  the  term: 
Attendance  means  the  number  of 
children  present  at  the  fadlity. 

Caregiver  means  a  person  who 
provides  direct  care,  supervision,  and 
guidance  to  children  in  a  day  care 
facility. 

Day  care  means  the  care,  supervision, 
and  guidance  of  a  child,  on  a  regular 
basis,  for  periods  of  less  than  24  hours 
per  day.  in  a  place  other  than  the  child’s 
own  home. 

Day  care  center  means  a  place  in 
which  day  care  is  provided  to  more  than 
12  children. 

Day  care  home  means  a  private 
residence  in  which  day  care  is  provided 
to  12  or  fewer  children. 

Early  and  Periodic,  Screening, 
diagnosis  and  Treatment  (EPSDT) 
means  a  component  of  each  State’s 
medical  assistance  program  mandated 
under  title  XIX  of  the  Social  Seciirity 
Act  (Medicaid)  which  provides 
preventive  child  health  services  to 
eligible  low  income  children. 


Group  means  a  cluster  of  children 
assigned  to  one  or  more  caregivers. 

Group  size  means  the  total  number  of 
children  assigned  to  one  or  more  - 
caregivers. 

Scheduled  Enrollment  means  the 
number  of  children  expected  to  be  in 
attendance  for  any  day  for  some 
period  of  time  during  the  day. 

State  Agency  means  the  agency  that 
receives  Federal  funds  for  day  care  and 
that  has  ultimate  responsibility  for  the 
conduct  of  the  day  care  services 
program. 

8  71.6  CompHanca  with  nondiscrimination 
rsquirsmsnts. 

The  following  HEW  regulations  apply 
to  services  provided  under  this  part 

45  CFR  Part  80— Nondiscrimination  Under 
Programs  Receiving  Federal  Assistance 
through  the  Department  of  Health. 

Education,  and  Welfare's  Implementation 
of  Title  VI  of  the  Qvil  Rights  Act  of  1964. 

45  CFR  Part  84 — Nondiscrimination  on  the 
Basis  of  Handicap  in  Programs  and 
Activities  Receiving  or  Benefiting  firom 
Federal  Financial  Assistance. 

871J  AvaNabinty  of  Federal  financial 
partic^Mition  (FFP). 

(a)  FFP  is  available  in  the  costs  of 
child  day  care  services,  only  if  the  care 
meets  the  requirements  of  this  part 

(b)  The  care  is  considered  to  meet  the 
requirements  of  this  part  only  ifi 

(1)  It  is  provided  by  a  facility  which: 

(1)  Meets  State  standards  for  licensing, 
registration,  certification,  or  approval* 
and 

(ii)  Has  been  approved  by  the  State 
agency  as  meeting  the  requirements  of 
this  part  or  has  submitted  to  the  State 
agency  a  plan  of  correction  acceptable 
to  the  State  agency  for  any  requirement 
that  the  facility  has  been  found  not  to 
meet  The  State  agency  may  accept  a 
plan  of  correction  only  if  the  plan 
specifies  a  reasonable  time  period  for 
meeting  the  requirements  of  this  part. 

The  facility  must  meet  the  requirements 
of  this  part  within  the  time  period 
specified  in  its  plan  of  correction:  and 

(2)  The  State  agency  meets  its 
reqi^ements  as  provided  in  this  part,  or 
the  State  agency  has  submitted  to  the 
Secretary  a  plan  of  correction 
acceptable  to  the  Secretary  for  any 
requirement  that  the  State  agency  has 
been  found  not  to  meet  The  Secretary 
accepts  a  plan  of  correction  only  if  the 
plan  specifies  a  reasonable  time  period 
for  meeting  the  requirements  of  this  part  ^ 
The  State  agency  must  meet  the 
requirements  of  this  part  within  the  time 
period  specified  in  its  plan  of  correction. 
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Subpart  B— Day  Care  Center 

§  71.10  Program  of  activities  for  children. 

(a)  Day  Care  Center.  A  day  care 
center  shall  establish  a  planned  program 
of  developmentally  appropriate 
activities  which  promotes  the 
intellectual,  social,  emotional,  and 
physical  development  of  the  children  it 
serves.  The  planned  program  shall  be  in 
writing  and  shall  be  made  available  to 
parents.  The  plan  shall  contain  a 
description  of  activities  children  engage 
in  and  how  those  activities  meet  their 
developmental  needs,  including  the 
special  needs  of  children  in  the  center 
who  are  multilingual  or  handicapped. 

(b)  State  Agency.  The  State  Agency 
shall  provide  information  and  technical 
assistance  to  day  care  centers  on 
establishing  a  planned  program  of 
developmentally  appropriate  activities. 

§  71.12  Training. 

(a)  Day  Care  Center.  (1)  A  day  care 
center  shall  provide  to  newly  hired 
caregivers  a  one  week  on-site 
orientation  to  the  day  care  program 
during  the  first  week  of  employment. 

The  orientation  must  address  at  a 
minimum — 

(1)  Emergency  health  and  safety 
procedures  at  the  center; 

(ii)  Any  special  health  or  nutrition 
problems  of  the  children  assigned  to  the 
caregiver; 

(iii)  Any  special  developmental  needs 
of  the  children  assigned  to  the  caregiver; 

(iv)  The  planned  program  of  activities 
at  the  center;  and 

(v)  Meal  patterns  at  the  center. 

(2)  Each  caregiver  without  a 
nationally  recognized  child  development 
credential  appropriate  for  the  age  of  the 
children  cared  for  by  the  caregiver  shall 
regularly  participate  in  specialized 
training  related  to  child  care.  Caregivers 
shall  begin  to  participate  in  specialized 
training  vnthin  a  reasonable  period  of 
time  after  April  1, 1981.  Caregivers  hired 
after  April  1. 1981  must  begin  to 
participate  in  training  within  six  months 
of  employment. 

(b)  State  Agency.  (1)  The  State 
Agency  shall  establish  and  implement  a 
statewide  plan  for  providing  or 
purchasing  training  for  all  center 
caregivers.  The  plan  must  specify  the 
nature  and  extent  of  the  training 
required  for  caregivers  and  address  the 
following  subjects: 

•  Child  Growth  and  Development 

•  Child  Care  Programming  and 
Activities. 

•  Health  and  Safety  Practices. 

•  Nutrition  and  Good  Eating  Habits. 

•  Design  and  Use  of  Physical  Space. 

•  Working  with  Parents. 


•  Commimity  Health  and  Social 
Service  Resources. 

•  Day  Care  for  Multilingual  Children. 

•  Day  Care  for  Handicapped 
Children. 

•  Handling  Behavior  Problems. 

(2)  The  State  Agency  shall 

periodically  assess  its  statewide  training 
program  for  center  caregivers  and  report 
to  the  Secretary  on  the  effectiveness  of 
this  program  by  March  30, 1984. 

§71.14  Nutrition. 

(a)  Day  Care  Center.  A  day  care 
center  shall  provide  adequate  and 
nutritious  meals  prepared  on  a  safe  and 
sanitary  manner.  Breakfast  shall  be 
provided  at  parent  request.  Lunch  and 
mid-moming  and  mid-aftemoon  snacks 
shall  be  provided.  When  children  are  in 
care  during  evening  and  night  hours,  the 
center  shall  provide  an  evening  meal. 

(b)  State  Agency.  The  State  agency 
shall  make  the  consultative  services  of  a 
qualified  nutritionist  or  food  service 
specialist  available  to  day  care  centers. 

§  71.16  Health  and  safety. 

(a)  Day  Care  Center.  (1)  A  day  care 
center  shall  have  on  record  for  each 
enrolled  child  whose  peu^nts  do  not 
object  on  religious  grounds,  a  statement 
fi'om  a  licensed  health  practitioner 
that — 

(1)  Describes  any  special  precautions 
for  diet,  medication,  or  activity; 

(ii)  States  that  the  child  has  received 
immunizations  in  accordance  with 
recommendations  of  the  U.S.  Public 
Health  Service  or  the  American 
Academy  of  Pediatrics;  and 

(iii)  States  that  the  child  has  received 
a  health  assessment  in  accordance  with 
the  standards  of  the  American  Academy 
of  Pediatrics,  or  the  EPSDT  National 
Recommended  Health  Assessment  Plan. 

(2)  The  statement  for  each  child  must 
be  on  record  within  60  days  of 
enrollment,  and  must  be  updated 
according  to  the  recommended  schedule 
for  routine  health  supervision  of  the 
American  Academy  of  Pediatrics,  or  the 
EPSDT  National  Recommended  Health 
Assessment  Plan. 

(3)  A  day  care  center  shall  have  plans 
to  respond  to  illness  and  to  emergencies 
including  fire,  serious  injiuy,  and 
ingestion  of  poison.  The  plans  must  be 
in  writing. 

(4)  A  day  care  center  shall  not 
dispense  medications  to  a  child  without 
the  written  consent  of  his  or  her  parent 
All  medications  shall  be  dispensed  in 
accordance  widi  instructions  fi'om  a 
parent  or  physican.  Medications  shall  be 
kept  in  labelled  containers  out  of  the 
reach  of  children. 

(5)  A  day  care  center  shall  provide 
information  to  parents  as  needed 


concerning  child  health  services 
available  in  the  community,  and  shall 
assist  parents  in  obtaining  the  health 
services. 

(b)  State  Agency.  (1)  The  State  agency 
shall  provide  information  to  each  day 
care  center  about  the  availability  of 
child  health  services  in  the  community 
and  about  how  the  services  may  be 
obtained. 

(2)  The  State  agency  shall  establish 
and  maintain  health  standards  for  day 
care  center  personnel. 

(3)  The  State  agency  shall  make 
arrangements  so  that  HEW  funded 
children  in  day  care  centers  who  are 
eligible  for  Federal,  State,  or  locally 
fimded  health  services  receive  those 
services  when  needed. 

§  71.18  Physical  environment 

(a)  Day  Care  Center.  A  day  care 
center  shall  meet: 

(1)  State  and  local  requirements  for 
licensing  or  approval; 

(2)  State  and  local  codes  relating  to 
health,  sanitation,  and  building  and  fire 
safety;  and 

(3)  State  day  care  center  standards  for 
transportation,  swimming,  and 
equipment  safety. 

(b)  State  Agency.  The  State  agency 
shall  ensure  that  standards  for  day  care 
centers  that  specifically  address 
sanitation,  and  transportation, 
swimming,  and  equipment  safety  exist 
in  the  State. 

§  71.20  Social  services. 

(a)  Day  Care  Center.  A  day  care 
center  shall  provide  information  to 
parents,  as  needed,  concerning  social 
services  available  in  the  community  and 
shall  assist  parents  in  obtaining  the 
social  services. 

(b)  State  Agency.  (1)  The  State  agency 
shall  provide  information  to  each  day 
care  center  about  the  availability  of 
social  services  in  the  community  and 
about  how  the  services  may  be 
obtained. 

(2)  The  State  agency  shall  make 
arrangements  so  that  HEW  funded 
children  in  day  care  centers  who  are 
eligible  for  Federal,  State  or  locally 
funded  social  services  receive  those 
services  when  needed. 

$  71.22  Parent  Involvement 

(a)  Day  Cafe  Center.  A  day  care 
center  shall — 

(1)  Provide  parents  with  opportunities 
to  observe  the  center  and  to  discuss 
their  children’s  needs  before  enrollment; 

(2)  Offer  parents  unlimited  access  to 
the  day  care  center  to  observe  their 
children; 


r 
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(3)  Regularly  offer  parents 
opportunities  to  meet  with  caregivers  to 
discuss  their  children’s  needs; 

(4)  Regularly  exchange  information 
with  parehts  about  their  children  and  • 
the  day  care  program; 

(5)  Offer  parents,  individually  and  as 
a  group,  meaningful  opportunities  to 
participate  in  general  program 
policymaking;  and 

(6)  Provide  parents  upon  request  any 
monitoring  reports  or  evaluations  of  the 
center  prepared  by  and  received  from 
Federal,  State,  or  local  authorities. 

(b)  State  Agency.  (1)  The  State  agency 
shall  provide  information  and  technical 
assistance  to  day  care  centers  on 
working  with  parents. 

(2)  The  State  agency  shall  offer 
parents  their  choice  of  day  care  facility 
whenever  administratively  feasible.  The 
State  agency  shall  make  a  copy  of  the 
HEW  day  care  requirements  available 
to  parents  of  children  in  HEW-funded 
day  care. 

§  71.24  Group  composition. 

(a)  Day  Care  Center. — (1)  Group  Size. 

(i)  A  day  care  center  shall  meet  the 
following  group  size  requirements  at  all 
times  of  the  day,  except  during  arrival 
and  departure  times,  meals,  naptime  and 
special  activities  such  as  field  trips  and 
playground  activities: 


Maximum 

Maximum 

Age  of  chM 

group  size 

group  size 

scheduled 

attendarx^a 

enrollment 

Birth  to  2  years . . . .  6  6 


3  to  6  years _ _ _ 

18 

16 

6  to  10  years _ _ _ 

16 

14 

10  to  14  years  -  - 

20 

18 

(ii)  For  mixed  age  groups,  a  day  care 
center  shall  meet  the  group  size 
requirements  for  the  age  of  the  youngest 
child  in  the  group,  if  children  in  the 
youngest  age  category  make  up  20%  or 
more  of  the  group.  If  children  in  the 
youngest  age  category  make  up  less  than 
20%  of  the  group,  &e  group  size 
requirement  for  the  next  highest  age 
category  must  be  met. 

(iii)  If  more  than  one  group  occupies  a 
single  room,  each  group  must  have  its 
own  clearly  defined  physical  space. 

(2)  Staffing  Requirements,  (i)  A  day 
care  center  shall  meet  the  following 
staffing  requirements: 


Age  of  Child 

Staffing  Staffing 

requirement  requirement 
scheduled  attendance 
enrollment 

.  1-3 

1-3 

.  1-4 

1:4 

_  ^  1:9 

1:6 

_ _  1:16 

1:14 

.  1-90 

1:18 

(ii)  A  day  care  center  shall  calculate 
the  required  staff  hours  by  dividing  the 
total  child  hours  for  each  age  category 
served  by  the  age  appropriate  staffing 
requirement 

(iii)  A  day  care  center  shall  ensure 
that  reqiiired  staff  are  present  with 
children  at  all  times,  except  for  normal 
breaktimes. 

(iv)  Staffing  requirements  may  be  met 
for  children  aged  two  years  and  older  on 
a  centerwide  basis.  (For  example,  if  a 
center  determines  that  it  needs  4 
caregivers  to  meet  the  staffing 
requirement  for  its  2  year  old  children, 
and  10  caregivers  for  its  5  years  old 
children,  the  center  would  meet  the 
staffing  requirement  so  long  as  it  had  14 
caregivers  assigned  to  care  for  children 
in  both  categories.  The  center  need  not 
necessarily  assign  4  caregivers  to  care 
for  its  2  year  old  children,  nor  assign  10 
caregivers  to  care  for  its  5  year  old 
children.) 

(v)  A  day  care  center  shall  meet  the 
staffing  ratio  requirement  for  each  group 
of  chil^en  under  two  years  of  age  at  all 
times,  except  naptime. 

(vi)  For  mixed  age  groups  which 
include  children  imder  two  years  old,  a 
day  care  center  shall  meet  the  staffing 
requirements  for  the  age  of  the  youngest 
child  in  the  group,  if  children  in  the 
youngest  age  category  make  up  20%  or 
more  the  group.  If  children  in  die 
youngest  age  category  make  up  less  than 
20%  of  the  group,  the  staffing 
requirement  for  the  next  highest  age 
category  must  be  met. 

(vii)  At  least  one  caregiver  shall  be 
present  with  children  at  all  times. 

(viii)  Hours  spent  providing  direct 
care  to  children  by  a  volunteer  may  be 
counted  towards  meeting  the  staffing 
requirements,  if  the  volunteer  works  at 
least  10  hours  a  week  and  complies  with 
the  traning  requirement  at  Section  71.12. 

(ix)  Hours  spent  providing  direct  care 
to  children  by  a  staff  member  who 
otherwise  performs  non-caregiving 
duties  may  be  coimted  towards  meeting 
the  staffing  requirements,  if  the  staff 
member  complies  with  the  requirement 
at  Section  71.12. 

(x)  A  day  care  center  shall  obtain 
substitutes  in  the  case  of  caregiver 
absences. 

(b)  State  Agency.  (1)  The  State  agency 
shall  determine  compliance  with  the 
group  size  requirements  on  a  group  by 
group  basis. 

(2)  The  State  agency  shall  determine 
compliance  with  the  group  size  and 
staffing  requirements  on  Uie  basis  of 
either  actual  attendance  or  scheduled 
enrollment. 

(3)  The  State  agency  shall  reimburse 
day  care  centers  in  accordance  with  the 
its  method  of  determining  compliance 


with  the  staffing  and  grouping 
requirements. 

Subpart  C— Day  Care  Home 

§  71  JO  Program  of  activities  for  chiidren. 

(a)  Day  Care  Home.  A  day  care  home 
shall  establish  a  planned  program  of 
developmentally  appropriate  activities 
which  promotes  the  social,  intellectual, 
emotional,  and  physical  development  of 
the  children  it  serves,  including  any 
multilingual  or  handicapped  children  in 
the  home. 

(b)  State  Agency.  The  State  Agency 
shall  provide  information  and  technical 
assistance  to  day  care  homes  on 
establishing  a  planned  program  of 
developmentally  appropriate  activities. 

§  71.32  Training. 

(a)  Day  Care  Home.  Each  caregiver 
without  a  nationally  recognized  child 
development  credential  appropriate  for 
the  age  of  the  children  served  in  the 
home  shall  regularly  participate  in 
specialized  training  related  to  child  care. 
Caregivers  shall  begin  to  participate  in 
specialized  training  within  a  reasonable 
period  of  time  after  April  1, 1981. 
Caregivers  assuming  caregiving  duties 
after  April  1, 1981  must  begin  to 
participate  in  training  within  six  months 
of  assuming  caregiving  duties. 

(b)  State  Agency.  (1)  The  State 
Agency  shall  establish  and  implement  a 
statewide  plan  for  providing  or 
purchasing  training  for  all  day  care 
home  caregivers.  The  plan  must  specify 
the  nature  and  extent  of  the  training 
required  for  day  care  home  caregivers 
and  address  the  following  areas: 

•  Child  Growth  and  Development. 

•  Child  Care  Programming  and 
Activities. 

•  Health  and  Safety  Practices. 

•  Nutrition  Practices  and  Good 
Eating  Habits. 

•  Design  and  Use  of  Physical  Space. 

•  Working  with  Parents. 

•  Community  Health  and  Social 
Service  Resources. 

•  Day  Care  for  Multilingual  Children. 

•  Day  Care  for  Handicapped 
Children. 

•  Day  Care  Home  Administration. 

•  Handling  Behavior  Problems. 

(2)  The  State  Agency  shall 

periodically  assess  its  statewide  training 
program  for  home  caregivers  and  report 
to  the  Secretary  on  the  effectiveness  of 
the  program  by  March  30, 1984. 

§  71.34  Nutrition. 

(a)  Day  Care  Home.  A  day  care  home 
shall  provide  adequate  and  nutritious 
meals  prepared  in  a  safe  and  sanitary 
manner.  Breakfast  shall  be  provided  at 
parent  request.  Lunch  and  mid-moming 
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and  mid-afternoon  snacks  shall  be 
provided.  When  children  are  in  care 
during  evening  and  night  hours,  the 
home  shall  provide  an  evening  meal. 

(b)  State  Agency.  TYie  State  Agency 
shall  make  the  consultative  services  of  a 
qualified  nutritionist  or  food  service 
specialist  available  to  day  care  homes. 

§  71.36  Health  and  safety. 

(a)  Day  Cate  Home.  (1)  A  day  care 
home  shall  have  on  recoM  for  each  child 
enrolled  in  a  day  care  home  whose 
parents  do  not  object  on  religious 
grounds,  a  statement  from  a  licensed 
health  practitioner  that — 

(1)  Describes  any  special  precautions 
for  diet,  medication,  or  activity: 

(ii)  States  that  the  child  has  received 
immunizations  in  accordance  with 
recommendations  of  the  U.S.  Public 
Health  Service  or  the  American 
Academy  of  Pediatrics;  and 

(iii)  States  that  the  child  has  received 
a  health  assessment  in  accordance  with 
the  standards  of  the  American  Academy 
of  Pediatrics,  or  the  EPSDT  National 
Recommended  Health  Assessment  Plan. 

(2)  The  statement  for  each  child  must 
be  on  record  within  60  days  of 
enrollment,  and  must  be  updated 
according  to  the  recommended  schedule 
for  routine  health  supervision  of  the 
American  Academy  of  Pediatrics,  or  the 
EPSDT  National  Recommended  Health 
Assessment  Plan. 

(3}  A  day  care  home  shall  have  plans 
to  respond  to  illness  and  emergencies 
including  fire,  serious  injury,  and 
ingestion  of  poison. 

(4]  A  day  care  home  shall  not 
dispense  medications  to  a  child  without 
the  written  consent  of  his  or  her  parent. 
Ail  medications  shall  be  dispensed  in 
accordance  vrith  instructions  from  a 
parent  or  physician.  Medications  shall 
be  kept  in  labelled  containers  out  of  the 
reach  of  children. 

(5)  A  day  care  home  shall  provide 
information  to  parents,  as  needed, 
concerning  child  health  services 
available  in  the  community,  and  shall 
refer  parents  to  appropriate  health 
services  agencies. 

(b)  State  Agency.  (1)  The  State  agency 
shall  provide  information  to  each  day 
care  home  about  the  availability  of  child 
health  services  in  the  community  and 
about  how  the  services  may  be 
obtained. 

(2)  The  State  agency  shall  establish 
and  maintain  health  standards  for  day 
care  home  personnel. 

(3]  The  State  agency  shall  make 
arrangements  so  that  HEW  funded 
children  in  day  care  homes  who  are 
eligible  for  Federal,  State,  or  locally 
funded  health  services  receive  those 
services  when  needed. 


§  71.38  Physical  environment 

(a)  Day  Care  Home.  A  day  care  home 
shall  meet — 

(1)  State  and  local  requirements  for 
licensing,  certification,  registration,  or 
approval; 

(2)  State  and  local  codes  relating  to 
health,  sanitation,  and  building  and  fire 
safety  applicable  to  residential 
occupancy;  and 

(3)  State  day  care  home  standards  for 
transportation,  swimming,  and 
equipment  safety. 

(bj  State  Agency.  The  State  agency 
shall  ensure  Aat  standards  for  day  care 
homes  that  specifrcally  address 
sanitation  and  transportation, 
swimming,  and  equipment  safety  exist 
in  the  State. 

§  71.40  Social  services. 

(a)  Day  Care  Home.  A  day  care  home 
shall  provide  information  to  parents,  as 
needed,  concerning  social  services 
available  in  the  community,  and  shall 
refer  parents  to  appropriate  social 
services  agencies. 

(b)  State  Agency.  (1)  The  State  agency 
shall  provide  information  to  each  day 
care  home  about  the  availability  of 
social  services  in  the  community  and 
about  how  the  services  may  be 
obtained. 

(2)  The  State  agency  shall  make 
arrangements  so  that  HEW  funded 
children  in  day  care  homes  who  are 
eligible  for  Federal,  State  or  locally 
funded  social  services  receive  those 
services  when  needed. 

§  71.42  Parent  Involvement 

(a)  Day  Care  Home.  A  day  care  home 
must — 

(1)  Provide  parents  with  opportunities 
to  observe  the  home  and  to  discuss  their 
children’s  needs  before  enrollment; 

(2)  Inform  parents  about  the  day  care 
program  and  its  policies; 

(3)  Regularly  offer  parents 
opportunities  to  observe  their  children, 
and  talk  about  their  children's  needs; 
and 

(4)  Regularly  exchange  information 
with  parents  about  their  children. 

(b)  State  Agency.  (1)  The  State  agency 
shall  provide  information  and  technical 
assistance  to  day  care  homes  on 
working  with  parents. 

(2)  The  State  agency  shall  offer 
parents  their  choice  of  day  care  facility 
whenever  administratively  feasible.  The 
State  agency  shall  make  a  copy  of  the 
HEW  day  care  requirements  available 
to  parents  using  IffiW-funded  day  care. 

§  71.44  Group  composition. 

(a)  In  a  day  care  home  in  which  one 
caregiver  cares  for  children  of  all  ages, 
including  children  under  two  years  of 


age,  the  group  size  at  any  given  time 
shall  not  exceed  frve.  No  more  than  two 
of  these  children  may  be  under  two 
years  of  age.  The  caregiver’s  own 
children  yoimger  than  six  and  not  yet  in 
full  day  school  shall  count  towards  the 
group  size  requirement. 

(b)  In  a  day  care  home  in  which  one 
caregiver  cares  for  children  who  are  all 
under  two  years  of  age,  the  group  size  at 
any  given  time  shall  not  exceed  three. 
There  may  be  no  other  children  in  the 
home  besides  the  caregiver’s  own 
children  over  the  age  of  six  years. 

(c)  In  a  day  care  home  in  which  one 
caregiver  cares  for  children  who  are  all 
two  years  of  age  or  older,  the  group  size 
at  any  given  time  shall  not  exceed  six, 
except  that  two  additional  school  age 
children  may  be  cared  for  before  and 
after  school  hours.  The  caregiver’s  own 
children  younger  than  six  and  not  yet  in 
full  day  school  shall  count  towards  the 
group  size  requirement. 

(d)  In  a  day  care  home  in  which  two 
or  more  caregivers  care  for  children  of 
all  ages,  including  children  imder  two 
years  of  age,  the  group  size  at  any  given 
time  shall  not  exceed  ten.  No  more  than 
two  of  these  children  may  be  under  two 
years  of  age.  The  caregivers’  own 
children  younger  than  six  and  not  yet  in 
full  day  school  shall  count  towards  the 
group  size  requirement. 

(e)  In  a  day  care  home  in  which  two  or 
more  caregivers  care  for  children  who 
are  all  two  years  of  age  or  older,  the 
group  size  at  any  given  time  shall  not 
exceed  12,  except  that  two  additional 
school  age  chilcfren  may  be  cared  for 
before  and  after  school  hours.  The 
caregivers’  own  children  younger  than 
six  and  not  yet  in  full  day  school  shall 
count  towards  the  group  size 
requirements. 

Subpart  D— State  Agency 
Administration 

§71.56  Monitoring. 

(a)  The  State  agency  must  determine 
each  day  care  facility’s  compliance  with 
these  requirements  at  least  annually. 

(b)  The  State  agency  shall  make  an 
on-site  visit  to  a  day  care  facility  at 
least  every  three  years  and  whenever 
the  State  has  reason  to  believe  that  the 
facility  fails  to  meet  the  requirements  of 
this  part. 

§  71.58  Rates  of  payment. 

(a)  In  establishing  rates  of  payment 
for  child  day  care  services  the  State 
agency  shaU  take  into  account  the  costs 
to  the  facility  of  meeting  this  part. 

(b)  The  State  agency  shall  make 
available  upon  request  the  basis  for  its 
day  care  reimbursement  rates,  and  the 
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procediues  used  to  determine  those 
rates. 

§  71.60  Future  review  of  day  care 
regulations. 

The  Secretary  will  review  the 
effectiveness  of  these  regulations  36 
months  after  the  April  1, 1981  effective 
date.  As  part  of  this  review,  the 
Secretary  will  publish  a  notice  of 
opportunity  for  public  comment  on  the 
effectiveness  of  the  regulations.  The 
Secretary  will  assess  the  comments  and 
publish  die  results  of  the  review  and 
assessment  in  the  Federal  Register. 

S  71.62  State  agency  advisory  council. 

(a)  The  State  agency  shall  have  a  Day 
Care  Advisory  Council  to  advise  the 
State  agency  on  the  implementation  of 
HEW  day  care  requirements. 

■  (b)  Membership  on  the  Day  Care 

Advisory  Council  must  include  parents 
of  HEW  funded  children  in  day  care, 
operators  of  day  care  centers  and  day 
care  homes,  and  representatives  of 
appropriate  public  agencies. 

§  7 1 .64  State  agency  waiver. 

The  State  agency  may  waive  the 
staffing  requirements  in  §  71.24  for  a  day 
care  center  in  which  not  more  than  20% 
or  10  (whichever  is  lower]  of  the 
children  in  the  center  are  children 
whose  care  is  paid  for  wholly  or  in  part 
with  Federal  funds,  if  the  day  care 
center  meets  State  licensing  standards. 

§  71.66  Effective  date. 

These  regulations  are  effective  on 
October  1, 1980  except  that — 

(a)  The  training  requirements  in 

§  71.12  and  71.32,  and  the  requirements 
in  §  71.36  and  §  71.40  that  day  care 
homes  inform  parents  about  and  refer 
them  to  health  and  social  services,  will 
become  effective  on  April  1. 1981;  and 

(b)  For  any  State,  the  October  1, 1980 
effective  date  of  the  group  composition 
requirements  at  §  71.24  may  be 
extended  for  not  more  than  two  years 
upon  a  showing  satisfactory  to  the 
Secretary  that  substantial  numbers  of 
HEW  funded  children  are  receiving  care 
in  centers  that  meet  group  composition 
requirements  less  stringent  than  the 
requirements  in  §  71.24,  and  that 
additional  time  is  needed  to  meet  those 
requirements  within  the  State.  The 
showing  must — 

(1)  Be  made  to  the  Secretary  by  the 
State  agency  by  October  1, 1980;  and 

(2)  Include  detailed  information  about 
the  group  composition  requirements 
currently  being  met  by  the  centers 
within  the  State;  * 

(3)  Indicate  the  number  of  HEW 
funded  children  who  are  receiving  care 
in  centers  that  do  not  comply  with  the 


group  composition  requirements  in 
§  71.24; 

(4)  Estimate  the  time  necessary  to 
fully  meet  those  requirements  in  centers 
caring  for  HEW  funded  children  within 
the  State;  and 

(5)  Include  a  schedule  for  a  gradual 
phase-in  of  the  requirements. 
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